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STATEMENT OF QUESTION PRESENTED 

 

I. DID THE TRIAL COURT’S DENIAL OF MR. WAFER’S REQUEST FOR A JURY 
INSTRUCTION ON THE REBUTTABLE PRESUMPTION OF MCL 780.951(1), OF THE 
SELF-DEFENSE ACT, VIOLATE MR. WAFER’S RIGHTS TO PRESENT A DEFENSE 
AND TO A PROPERLY INSTRUCTED JURY, AND WAS IT REVERSIBLE ERROR? 

Trial Court answers, “No”. 
 
Court of Appeals answers, "No". 
 
Defendant-Appellant answers, "Yes". 
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 1 

STATEMENT OF FACTS 

Introduction 

Defendant-Appellant Theodore Paul Wafer was jury convicted of second-degree murder, 

MCL 750.317; manslaughter - weapon aimed, MCL 750.329; and felony firearm, MCL 

750.227b, on August 7, 2014, in the Wayne County Circuit Court, before the Honorable Dana M. 

Hathaway.   On September 3, 2014, the judge sentenced Mr. Wafer to concurrent prison terms of 

15 years1 to 30 years for the murder conviction and 7 years to 15 years for the manslaughter 

conviction, both consecutive to 2 years for the felony firearm conviction. (Judgment of 

Sentence). 

There was no dispute that, in the early morning hours of November 2, 2013, Mr. Wafer 

shot Renisha McBride on his front porch, causing her death.  The issues at trial concerned 

whether or not Mr. Wafer’s actions were legally justified or excused and if they were not, then 

what was the level of his criminal culpability in killing her. 

On direct appeal,  Mr. Wafer raised claims relating to: 1) the trial court’s denial of his 

request that it instruct the jury on the rebuttal presumption of MCL 780.951(1), contained in CJI 

2d 7.16a, i.e. that a person possesses an honest and reasonable belief of sufficient imminent harm 

to justify defending himself with deadly force if another person is in the process of breaking and 

entering his home; 2) prosecutorial misconduct; 3) double jeopardy for the convictions of both 

second-degree murder and manslaughter; and 4) the trial court operating under a misconception 

of the law in that it believed the statutory sentencing guidelines scheme was constitutional and 

that it was bound to impose a guidelines sentence by that scheme’s substantial and compelling 

requirement.  (Appellant’s COA Brief on Appeal). 
                                                 
1 The 15-year minimum was at the bottom of the sentencing guidelines range as scored after the 
court resolved objections.  (See SIR) 
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 2 

On April 5, 2016, the Court of Appeals affirmed the convictions, but remanded for 

Lockridge/Crosby proceedings.  (Court of Appeals’ Opinion, 4/5/16, attached as Appendix A).  

The Honorable Deborah A. Servitto dissented on the double jeopardy issue; she would have 

vacated the manslaughter conviction and remanded for further proceedings in that regard.  (Court 

of Appeals’ partial concurrence/partial dissent). 

Mr. Wafer now seeks leave to appeal in this Honorable Court. 

Theodore Wafer and his Fears 

 At the time of trial, Mr. Wafer was fifty-five years old.  (IX 168)2  He had worked doing 

maintenance for the Detroit Metro Airport Authority for the past thirteen years. (IX 168-169)  As 

part of his employment, he had a security clearance and was required to pass drug tests.  (IX 170)  

 Mr. Wafer lived alone in his house, which was approximately 1,100 sq. ft., located at the 

corner of Outer Drive and Dolphin Street in Dearborn Heights. He had lived there since 1994.  

(IX 173-174, 186-187)  He was aware that there was crime in his neighborhood from talking to 

neighbors, from the local news, and from finding drug paraphernalia and alcohol bottles on his 

property.  (IX 177-178) 

There were three door entries to Mr. Wafer’s home, one each at the front, the side and the 

back. (IX 174-175)  Mr. Wafer habitually kept all of his doors locked, including the screen door 

before the main door to the front entry, but with the exception of the screen door before the main 

door to the side entry of his home.  (IX 175)  

The windows on the main floor of Mr. Wafer’s home had vertical plastic blinds, with the 

exception of one big window in the back of the house that had glass block in it. (IX 188) The 

basement windows were glass block. Id.  He chose the glass block, in part, for security. Id. 

                                                 
2  The trial transcripts will be referred to by volume/day number. 
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 3 

   Mr. Wafer testified that his neighborhood had once been called copper canyon, for its 

high occupancy rate by police officers and firefighters who needed to satisfy the City of Detroit’s 

residency requirement and lived just within Detroit’s border across Warren Avenue. (IX 181-

182) That began to change in the middle to late 1990’s when the residency requirement was 

removed.  (IX 182-183)   

Mr. Wafer testified that the number of crimes in the neighborhood rose after the 

residency requirement was no more. (IX 181-183)  A nearby neighbor had his home broken into 

twice, once during the 1990’s and once in the early 2000’s. (IX 180-181)  In more recent times 

his neighborhood was changing for the worse, with more people selling their homes, then 

foreclosures, more renters moving in, and stores closing. (IX 181-183)  About once a month or 

so Mr. Wafer would need to clean up the drug paraphernalia and other litter from his lawn, more 

so on weekends. (IX 178) 

Mr. Wafer did not have a security system because he could not afford one. (IX 174) He 

bought a Mossberg shotgun for home defense in 2008. (IX 183-185)  He had hunted with a 

shotgun before, but was not an avid hunter and had not hunted recently. (IX 183; T X 71, 73)  

Shortly after he bought it, Mr. Wafer put the pistol grip that came with the shotgun onto it and 

removed the shoulder butt. (IX 185-186)  He did this to make it more maneuverable inside his 

home, which had small entry ways. (IX 186-187) At trial, the state police firearm examiner 

agreed that this type of shotgun, particularly with a pistol grip, is an excellent choice for self-

defense and home protection. (VI 92, 126-127) 

Mr. Wafer purchased bird shot shells when he bought the shotgun. (IX 188)  About a year 

later, Mr. Wafer bought a box of buck shot while he was shopping for something else at a 

sporting goods store.  (IX 189) 

R
E

C
E

IV
E

D
 by M

SC
 3/28/2017 3:25:31 PM



 4 

Mr. Wafer kept the shotgun in its case inside one of the bedroom closets; he kept it 

unloaded from 2008 until October 2013.  (IX 189-190; T X 64-65)  He learned that around the 

end of summer in 2013 one of his nearby neighbors had to hold off three men with his handgun 

after confronting them about using drugs around his house. (IX 179-180) Then, in October 2013, 

Mr. Wafer’s own vehicle was vandalized, shot with paintballs. (IX 191)   

After these events, Mr. Wafer decided to load the shotgun. (IX 191, 64-65) These events 

put him on “edge.” (IX 191; X 67, 77-78)  He did not know if someone “was targeting us or, or 

what.” (IX 191) He left the safety on, but he put a round in the chamber and racked it. (IX 191-

192)   

Mr. Wafer acknowledged he had told the police that he did not know the gun was loaded 

when he shot it on November 2, 2013. (IX 192) At trial, he explained that at the time when he 

went to the door with it, he did not recall in that moment that he had loaded it after years of 

keeping it unloaded.  (IX 192; X 68, 70)  It was after he fired the shotgun on November 2nd, that 

Mr. Wafer would recall that he had loaded it after the paintball incident.  (IX 192; X 63-64, 70) 

Renisha McBride and her Mystery 

Mr. Wafer’s trial did not solve the mystery of how and why Renisha McBride came to be 

on his porch in the early morning hours of November 2, 2013. 

Ms. McBride was 19-years-old when she was killed, and she lived with her mother, her 

grandmother, her older sister, and her sister’s son. (III 60-61, 63) Their home was located near 

the intersection of Seven Mile and Greenfield in Detroit. (T III 61, 63). Ms. McBride drove a 

white Taurus. (III 61-62)  She was employed by a temporary staffing agency. (III 62) 
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 5 

 The evening of November 1, 2013, Ms. McBride hung out at home with her best friend, 

Amber Jenkins. (III 66, 77-78)  Ms. Jenkins arrived around 7:30 or 8:30 pm.3 (III 78, 90-92) 

The two friends played a drinking game with a fifth of vodka. (T III 79).  Between the 

two of them, they drank about half of the fifth-sized bottle. (III 80-81, 100-101)  Jenkins testified 

that Ms. McBride was losing the game.  (III 80-81, 83, 101, 104) 

They also smoked three blunts of marijuana together. (III 82-83, 99-100) These blunts 

were 3 to 4” long and about ¼ to ½” thick each. (III 100)  Jenkins testified when high and 

intoxicated Ms. McBride generally just chilled and laid back. (III 98, 107)      

Jenkins left after they had spent about one and a half to two hours together, so sometime 

between around 9:00 or 10:30 pm.4 (III 83-84, 90-92, 96) Jenkins left because they were 

bickering. (III 81, 83, 101, 104-107)   

Davonta Bynes, a friend of Ms. McBride’s, last spoke to Ms. McBride about 10 pm by 

phone. (V 19, 36)  She had invited Ms. McBride to come over to her house that night, which was 

located in the area of W. Warren and Faust off of the Southfield freeway. (V 15-17, 30-31)  

During their 10 pm call Ms. McBride sounded really drunk to Bynes, so much so that she 

worried that someone had slipped something into Ms. McBride’s drink. (V 35).    

Renisha McBride was at home at 10:40 pm when her mother, Monica McBride, arrived 

home. (III 64-65) Ms. McBride’s mother fussed at her for not having tended to her chores at 

home. (III 66, 74-75) They interacted for about five minutes, before Monica went upstairs. (III 

66-67) Monica testified that her daughter did not appear to her to be intoxicated.  (III 66-67) 

When she came back downstairs five to ten minutes later, Renisha was gone from the house. (III 

                                                 
3  Jenkins originally estimated she arrive around 6 or 7 pm, but her memory was refreshed with 
text messages and the times they were sent; it appears those times on the text records were noted 
in Central Time, one hour earlier than Eastern Time.  (III 90-93) 
4 Please see the prior footnote.  
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 6 

67) Monica estimated it was about 11:15 pm when she realized that Renisha and her car were 

gone. (III 67-68) Believing that Renisha was just miffed about her fussing at her and telling her 

to stay in for the night, Monica went upstairs and, exhausted, she fell asleep.  (III 68-69, 75) 

Renisha McBride is unaccounted for from about 11:15 pm to 1 am.  Bynes’ testimony 

indicated that if Ms. McBride travelled from Detroit using the Southfield freeway ending up in 

the area of Mr. Wafer’s home, she would have gone past the area where Bynes lived. (V 31-33)    

Around 1:00 am,5 November 2, 2013, Ms. McBride, driving her Taurus at about 6 to 12 

miles over the residential speed limit, hit a parked Dodge car at the curb on Bramell St. in 

Detroit, pushing it up over the curb and into a tree.  (III 62, 74-77, 79, 112-115, 127, 140; IV 43, 

62, 77; V 63)  After the impact, witnesses observed a woman, later identified as Ms. McBride, 

exit the Taurus, walk away towards Warren Road and then return back towards the crashed 

vehicles. (III 113, 118-119, 123, 135, 140, 158; IV 43, 54-55, 81-82, 84, 86-87)  Ms. McBride 

walked away and returned two or three times. (III 129-131, 133, 139, 147) Witnesses testified 

that Ms. McBride walked in a stagger with both of her hands up on the sides of her head. (III 53, 

90, 93, 135, 158-159)  

A few women spoke with Ms. McBride.  One testified that while Ms. McBride answered 

a few basic questions by nodding and shaking her head and did not look injured, she still thought 

that Ms. McBride was out of it. (IV 88, 90, 93) Another testified that when she asked Ms. 

McBride if she was okay, Ms. McBride responded yes and that she needed to go home.  (III 129)  

This woman noticed blood on Ms. McBride’s right hand; she could not tell where the injury was 

located that produced that blood. (III 134-135, 151-153, 158) A third woman testified that she 

did not observe any injuries to Ms. McBride or any blood on her. (IV 52, 58)  In her statement to 

                                                 
5 Transcripts of the 9-1-1 calls related to the crash were admitted.  (III 159)  The first was made 
at 12:55 am. The second was made at 1:20 am.  (People’s Exhibits 9 & 13) 
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 7 

investigators, given in the days after the incident, this woman said she saw blood on the right 

side of Ms. McBride’s face; but at trial, she did not recall seeing that.  (IV 53-56)      

At least once, Ms. McBride got back into her smashed up Taurus. (III 133, 136-138, 158; 

IV 47, 65-66) One of the women asked Ms. McBride about her cell phone. (III 133) Ms. 

McBride responded that she did not know where her cell phone was and patted her own body 

down looking for it. (III 134)  One of the women tried to persuade Ms. McBride to wait for an 

ambulance, and Ms. McBride stated again that she needed to go home.  (III 136-139, 151)   

Ms. McBride got out of her car a final time, walked towards Warren Road and then 

headed east on Warren out of view. (III 139-140) One witness testified that Ms. McBride was 

babbling that she wanted to go home as she left. (IV 44, 46, 61)   

By the time the ambulance and the police arrived, Ms. McBride was gone. (III 141) One 

of the women at the scene suggested to the first responders that they circle the block to look for 

Ms. McBride because she was moving slow and could not have gotten far yet. (III 142-143)  

EMS left then, but the police remained at the scene until a tow truck arrived and took the Taurus 

away.  (T III 143-144) 

About two hours after the crash, the wife of the owner of the struck car took him to work 

and she looked for Ms. McBride down Warren. (III 155)  There was no sign of her. (III 155) 

Ms. McBride’s whereabouts are unknown from about 1:30 am to 4:30 am, when she 

awakened Mr. Wafer at his home located about a half mile from the crash scene.  (VI 54, 56-57) 

The Intersection of Mr. Wafer and Ms. McBride on November 2, 2013   

Mr. Wafer was awakened from his sleep around 4:30 am, on November 2, 2013, by loud 

banging or knocking on the side of his house. (IX 198) He did not know what was causing it.  

(IX 198)  He lay still and listened for a minute. (IX 199)  The noise moved to the front of his 
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 8 

house, this time louder. (IX 199)  Mr. Wafer turned off the television to try to conceal his 

presence. (IX 199)  He reached for his cell phone but at the time, he could not find it. (IX 197) 

Earlier, Mr. Wafer had fallen asleep in his recliner in a backroom of his home, which he 

used as a television room, around 10 to 10:30 pm, on November 1, 2013. (IX 188, 194-195)  He 

awoke sometime around midnight or 12:30 am on November 2, 2013 to use the bathroom. (IX 

195)  He also removed his blue jeans, and put on sweatpants. (IX 195)  Mr. Wafer hung his jeans 

up in the bathroom before falling back to sleep in the recliner. (IX 195, 198)   

Mr. Wafer did not have a landline phone at home, only his cell phone. (IX 195) It was his 

habit to charge his cell phone at night in the charger kept beside his recliner. (IX 196, 198)  But, 

on this night, he would learn too late that he had left the phone in one of the pockets of his jeans 

hanging up in the bathroom.  (IX 197-199)     

 When Mr. Wafer did not find his cell phone in its usual place, he got out of the recliner 

and crawled into the hallway, turning off lights as he went. (IX 199) He crawled into the hallway 

so as not to give away his location, and then stood to turn off the light. (IX 199-200) 

 The loud noise moved to the front of Mr. Wafer’s house. He could hear something 

slapping at the front window.  (IX 200).  Mr. Wafer testified that the floor was vibrating from the 

banging on the front door to his home.  (IX 200). 

 Mr. Wafer stood in his kitchen and waited for the sound to stop. (IX 200) When the 

banging at the front door stopped, he went and looked out its peephole. (IX 200)  He saw a figure 

leaving his porch.6 (IX 200) The person jumped off the porch and went to the right. (IX 201)  He 

could not discern whether it was a man or a woman nor the race of the individual. Id. 

                                                 
6 Mr. Wafer testified that it is his habit to leave off the front porch light, with the front of his 
home being located on Outer Drive.  (IX 175)  He testified that there is a street light on the island 
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 9 

 Mr. Wafer searched for his cell phone on the counters of in his kitchen and in his 

bathroom.  (IX 201)  He could not find it.  (IX 201) 

 The banging started up again, now at the side of the house – a loud pounding.  (IX 202)  

Mr. Wafer testified that each instance of banging grew more violent and escalated.  (IX 202)  He 

did not know exactly what was happening, but he believed that someone, maybe more than one 

person, was trying to get into his house and hurt him.  (IX 202, 210) 

 There was a pause in the activity at the side door before it resumed. (IX 203)  It sounded 

now like the side door was being “attacked.” (IX 203) There was direct banging on the entry 

door itself. (IX 203)   It caused the floor to vibrate and the windows to rattle. (IX 203) 

 Mr. Wafer testified that he did not try to look out any of the windows of his home to see 

what was happening.  (IX 204)  His front drapes or blinds were closed.  (X 32)  He did not want 

to give away his location, such as by the movement of the blinds.  (IX 204) 

 Mr. Wafer felt frozen as he was in the kitchen by the side door.  (IX 204)  When the 

banging stopped again, he went down the landing of the stairs and looked out the peephole of the 

side door and saw no one.  (IX 204-205) 

 Mr. Wafer was as scared as he had ever been.  (IX 205)  His heart was racing. (IX 205).  

He grabbed a baseball bat that he kept on the landing by the side door and took it with him into 

the kitchen.  (IX 205)  He clinched the bat in his hands.  (IX 205-206) 

 After a few seconds, the banging started up again at the front door.  Mr. Wafer testified 

that it was “intense” because now he could “hear some metal hitting the door.”  (IX 206) 

                                                                                                                                                             
in the middle of Outer Drive that illuminates the cross street but that does not shine very much 
light on his front porch.  (IX 175-176) 
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 10 

 Mr. Wafer stepped into the living room and thought about going to the door with the bat.  

(IX 206).  He decided instead that it would be better to get his gun. (IX 206) 

 Mr. Wafer retrieved the shotgun from its case in the bedroom closet.  (IX 206)  He did 

not check to see if it was loaded, and he could not recall disengaging the safety.  (IX 206; X 70) 

 By the time Mr. Wafer retrieved the shotgun, the pounding had moved from the front 

door back to the side door. (IX 207)  It sounded like someone was trying to kick in the side door.  

Mr. Wafer went towards the side door into the kitchen with the shotgun in hand down by his 

side. He was “frozen there.” (IX 207)  The banging stopped again. Id. 

This whole time, whoever was out there doing this was not saying anything. (IX 208)  

This made Mr. Wafer more afraid that they were trying to gain entry to his home.  (IX 208-209) 

Mr. Wafer never called out to the suspected intruder(s), as he did not want to give away 

his location inside his home. (IX 209)  Every time the banging stopped, Mr. Wafer hoped that the 

ordeal was over. (IX 207)  He testified that he never wanted to shoot anyone.  (IX 207)  

Mr. Wafer testified that he also did not want to cower in his own home, and he did not 

want to be a victim. (IX 207, 214)  He decided he needed to investigate what was going on, 

because he feared “they” were going to break into his house.  (IX 207, 214) 

Mr. Wafer went to the front door because the threat had last been at the side door.  (IX 

218)  He hoped that if whoever was at the side door saw him at the front door with a weapon it 

would scare them away.  (IX 215; X 49)  

When Mr. Wafer returned to the front door and looked out the peephole, he noticed that 

the glass in the peephole was damaged – it was “cracked or something” – such that his view 

through it was now distorted.  (IX 208)  He could not really see out.  (IX 208) 
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 11 

Mr. Wafer unlocked and opened his main steel front door a few inches, shotgun in hand 

but pointed down.  (IX 209; X 50)  He could see that the screen door was damaged with the 

screen dropped down. (IX 210)  The screen door to the front entry was still locked but the screen 

insert itself was broken out of the door, pushed in. (X 84, 87) He knew that the damage meant 

trouble, so he opened the main front door all the way. (IX 210)     

Mr. Wafer testified that as he opened that door wider, a “person came out from the side 

of my house so fast.” (IX 210)  The person must have been on the porch already when he opened 

the door to come at him that fast. (X 44)  Mr. Wafer testified that at that moment, fearing for his 

life, he raised the shotgun and shot it. (IX 210-211)  He did not believe that he really even aimed 

the shotgun, he just shot reflexively and immediately toward the figure which was only a couple 

feet away from him. (X 45-47, 90-91, 94) He could not even recall disengaging the safety, 

whether he did it instantly at the time or inadvertently when he removed the shotgun from the 

case.  (IX 206; X 70-71) 

Ms. McBride was hit in the face by that shot and died immediately. (VIII 116-117)  Mr. 

Wafer looked at the fallen body for a second, and realized that it appeared that he had shot a 

short-statured female. (IX 210; X 94) 

Mr. Wafer put the gun down inside near the front door, and immediately searched his 

home again for his cell phone, leaving the front main entry door open. (IX 211; X 18-19, 86)  He 

would eventually find it in his pants’ pocket in the bathroom. (IX 211) 

Ray Murand, who lived directly across from Mr. Wafer on Dolphin St., testified that he 

was in his office in the back of his house, when he heard the nearby gunshot. (V 40-43)  Murand 

testified that it was a windy and rainy night. (T V 38, 48-49)  Before the gunshot, he heard noise 

from outside, which at the time he believed was tree branches striking his car or “someone was 
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around my house.” (V 42, 48-49)  He looked out the window and went outside to check on his 

car; he did not see anything going on outside, including when he looked over at Mr. Wafer’s 

house. (V 42-43)  Murand returned into his house, and 10 to 15 minutes later heard that gunshot.  

(V 43) He looked out his door then but did not see anything. (V 44)  A few minutes later, the 

police arrived at Mr. Wafer’s house. (V 44-45)        

Mr. Wafer called the police at approximately 4:42 am and reported that he “just shot 

somebody on my front porch with a shotgun banging on my door.” (IX 211-212; IV 102; 

People’s Exhibits 38&39)  He called the Dearborn Heights Police’s direct number, programmed 

into his cell phone, rather than 9-1-1, hoping it would lead to a quicker response.7  (IX 212) 

Mr. Wafer acknowledged that he had used the term accident or said the gun discharged in 

describing what had happened to the police when they arrived,8 but he testified that he had not 

meant that in the sense as if he had dropped the gun and it went off.  (IX 219-220)  He meant it 

in the sense that he had not intended for this to happen - - he had not gone to sleep that night 

“expect[ing] to have to fight for his life” or expecting that he would “end up shooting and killing 

someone.”  (IX 219) These were just the first descriptions that came out of him afterward. (IX 

220)  He shot the gun on purpose, pulling the trigger, out of fear but he was not really aiming and 

had not set out to kill anyone.  (IX 210-211, 219; T X 46, 61)    

                                                 
7  Mr. Wafer referenced news stories he had seen about slow or non-existent responses to 9-1-1 
calls. (IX 212)  However, at other points during the trial, references are made to this being a 9-1-
1 call. In this call, Mr. Wafer also gave his street address. (People’s Exhibits 38 & 39, admitted 
at IV 103) After Mr. Wafer reported the incident, the call became disconnected somehow and the 
9-1-1 dispatcher almost immediately called Mr. Wafer back to get more information for the 
responding officers. (IV 102-106)  The dispatcher assumed the disconnection was caused by Mr. 
Wafer hanging up, but acknowledged he did not know what caused the disconnection. (IV 103, 
109-110)  This outgoing call to Mr. Wafer was not recorded.  (IV 110) 
 
8 See VII 155, 158; People’s Exhibit 162.  The transcript of the police car audiotapes also reveals 
that Mr. Wafer did reference self-defense, somebody wanting in, and that somebody tried to get 
in his house.  
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Mr. Wafer testified that night was one of fear, panic, and confusion for him. (IX 212)  

The pounding on his doors was “violent” and he thought the door may come down. (IX 218-219)  

Mr. Wafer allowed that he also felt mad or upset when he believed he was being attacked in his 

own home (IX 214; X 37-38), but he pulled the trigger as a “total, total reflex reaction.  

Defending myself….” when “somebody stepped in front of the door” close to him when he 

opened it.  (IX 215)   He had no time to assess whether the person was armed. (IX 47; X 92, 94)   

Mr. Wafer pulled the trigger “[t]o protect myself, to save myself. To defend myself. It 

was, it was them or me. At that moment.” (IX 220)(See also X 62.)   

Mr. Wafer estimated the whole incident from the first banging noise to the shooting 

lasted one to two minutes. (X 24-25, 33)  There were approximately 10 to 15 second intervals 

between the back and forth incidents of banging on the two doors.  (IX 202)     

Mr. Wafer cried during various parts of his testimony. (X 222-223) On cross-

examination, the prosecutor pointed out that he had not cried during his interview at the police 

station. (IX 223)  Mr. Wafer explained that at the police station that night he had not yet 

absorbed what had happened; he did not even know Ms. McBride’s name then; his personal 

ordeal with the legal system had just begun; since the night of the shooting, he had nightmares 

about the incident; and he had had nine months to think about all the pain that it had caused to 

Ms. McBride’s family and to live with the knowledge that he had killed her. (X 95-96)  He 

testified regarding his regret for the loss of Ms. McBride’s young life. (IX 211; X 96)   

The Investigations 

Upon their arrival at Mr. Wafer’s house, around 4:46 am, on November 2nd, the police 

observed Ms. McBride’s body lying on the front porch on her back “just beside the door” with 

her feet pointed towards the door of the house, obviously deceased from the gunshot wound to 
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her face. (III 170; IV 10, 119, 123)  She was wearing a blue hooded sweatshirt, a black shirt, blue 

jeans with a belt, undergarments, a pair of black woman’s boots, and socks. (IV 158; People’s 

Exhibits 110-115)  The boot on one of her feet had a damaged sole that was torn open at the 

bottom. (IV 129, 158; People’s Exhibit 65)  

The police did not find any weapons or burglary tools on or near Ms. McBride’s body or 

around the porch. (III 179; VI 146, 159, 162; VII 156) When medical examiner staff arrived at 

the scene, they removed Ms. McBride’s driver’s license and $56 cash from her rear pant’s 

pocket. (IV 137-139; VI 160) Later, a $100 bill that had been given to her by her mother on 

November 1st was also discovered apparently in Ms. McBride’s clothing though no record was 

made of it and it is unclear by whom it was discovered.9 (VII 50-51, 95-96, 145)   

Officer Zawacki took photographs and acted as the evidence technician at the scene in the 

morning hours just after the shooting. (IV 120) Zawacki testified that he is a road patrol officer 

who can also “do basic evidence tech work.” (V 117-118, 120)  He was not a certified evidence 

technician. (IV 144-145) He did not take notes to help him identify the photos later, as it was 

pouring rain outside. (IV 140) He made no attempt to collect fingerprints that night, and he was 

not instructed to try. (IV 144) Zawacki only took photographs of the front entry doorway to Mr. 

Wafer’s home that night, not the other doors.  (IV 144-145)  

Off. Zawacki observed a rip or hole in the screen of the front screen door at a height of 

approximately 5’ 6”. (IV 122, 124, 130)  The screen door was locked. (IV 126; VI 156)  He did 

not observe any signs of forced entry as it related to the handle of screen door.10 (IV 126) 

Zawacki did not measure the distance from Ms. McBride’s feet to the front entry; Sgt Gurka 

estimated it at about two feet. (IV 145-146; VI 146) 
                                                 
9 The $100 bill was given to her mother on November 2nd, but not the other money.  (VII 95-96) 
10 Likewise, Sgt. Gurka testified that he saw no damage to the screen door handle or the frame of 
the screen door, which he referred to as a storm door.  (VI 147-148) 
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 Off. Zawacki testified that the top of the screen insert was off track or leaning out of the 

track and coming down from the frame of the screen door. (IV 131, 142, 148)  He did not 

measure how far the screen had come down out of the frame.  (IV 142) 

Off. Zawacki did not examine the screen door to see whether the clips that normally hold 

the screen insert in the frame were still intact. (IV 147-148) He could not say whether the bottom 

half of the screen insert was inside the frame or not.  (IV 148)  

Sgt. Gurka, the officer-in-charge, testified that the screen insert was down about eight or 

nine inches, when he arrived at the scene. (VI 147, 156, 161; VII 89)  It was leaning against the 

door frame, with nothing securing it to the door frame, and the bottom of it was on the porch 

ground. (VII 89-90) He testified that the screen itself it did not appear to him to have been 

pushed or kicked or stretched in. (VI 161)  He popped the screen insert back into place to take 

measurements. (VI 157, 161)  Sgt. Gurka testified that there were no clips on the side of the 

screen door frame; he fit the screen insert back underneath the only tab which was located at the 

top of the frame and slid it back into the track, where it stayed in place.  (VI 157, 162; VII 91-92)  

With it in that position, he measured the middle of the hole in the screen as being approximately 

60 inches (5 feet) from the floor on the inside of the house and as being approximately 65 inches 

(5’ 5”) from the outside of the house.  (VI 157-158) 

The main front entry door was open behind the screen door. (IV 127; VI 148) Zawacki 

testified that he did not observe any scratches or marks on the inner entry door. (IV 142)  He did 

not look at the front entry door’s peephole. (IV 142-143)  

Sgt. Gurka testified that he inspected the front doors (screen door and main door). (VI 

160)  He saw no pry or kick marks and no damage to the locks or handles. (VI 160-161)  He saw 

R
E

C
E

IV
E

D
 by M

SC
 3/28/2017 3:25:31 PM



 16 

no damage to the frame of the screen door itself.  (VI 161)  Sgt. Gurka testified that he made the 

same observations of the side screen door and side main door.11  (VI 161-162)    

The police saw Mr. Wafer’s shotgun lying “[j]ust inside the door area” of the front foyer 

the house where he told them he had left it. (III 170; IV 20, 121, 126-127, 152-153; VI 148)  The 

police found the spent shotgun shell still inside the shotgun and they cleared it out of the 

shotgun. (IV 131-132; VI 155) The shotgun’s safety was disengaged and there were no other 

rounds in it. (VI 158)  Off. Zawacki observed a case for the shotgun inside the home on the floor 

in the bedroom, which was collected and placed into evidence. (IV 128; VI 159) 

Mr. Wafer was cooperative and consented to the police searching his home. (III 178-179)  

Mr. Wafer spoke with the police multiple times regarding these events: his phone call reporting 

the incident in the immediate aftermath; to Sgt. McMannis when he arrived at the scene within 

five minutes of the shooting and at some point in the police car in which Mr. Wafer sat for about 

an 1 ½ hours at the scene; and with Lt. Serwatowski at the Dearborn Heights Police Department 

within 2 ½ to 3 hours after the shooting.12  (IX 221-223) 

Mr. Wafer asked the police before he left the station what he should do with the broken 

screen door - - if it was okay for him to switch it out for the glass door panel.13  (X 98; VII 62)  

Sgt. Gurka testified that at that point he did not want to collect it until he got a search warrant 

even though Mr. Wafer was cooperating.  (VII 62-63)  When Mr. Wafer got home he switched it 

                                                 
11 Sgt. Gurka did not examine the back door to the house in the same manner, but he did open it 
on November 2nd and did not notice any damage to it then; when Sgt. Gurka returned on 
November 8th and 11th he observed no damage to the back door.  ( VI 178) 
12 The transcript and the video of the interview at the police station were admitted at the trial.  
(IX 223-224) Portions of the interview relating to Mr. Wafer’s family members had been 
redacted at the defense’s request.  (IX 226) 
. 
13   See also the end of the police interview transcript, People’s exhibit 183.  
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out the damaged screen insert for the glass insert, and put the screen insert in the basement. (X 

98)  He testified that he did not tamper with it.  (X 99) 

The prosecution challenged Mr. Wafer’s credibility at trial by pointing out some 

omissions or inconsistencies between the various times he spoke to the police about these events 

and his trial testimony, e.g. he did not tell the police that he could not find his cell phone that 

night prior to the shooting; in his brief phone call to the police to the report the incident he said 

he shot someone who was banging on his door, but did not say that he believed the person was 

trying to break-in or that he was afraid;14 at the police station interview: he said that the gun went 

off or discharged rather than that he pulled the trigger, he did not mention hearing metal hit his 

door, he did not tell the officer that he got a bat before he got the shotgun; while he was in the 

police car at the scene he used the word “knocking” and said that he had looked out his windows. 

(X 19-22, 35, 41-43, 54, 56, 58)   

The defense countered that Mr. Wafer was still in shock and trying to process the 

traumatic incident when he spoke to the police. (X 97) 

The morning of November 2, 2013, Dr. Kesha, an assistant medical examiner for Wayne 

County conducted the autopsy on Ms. McBride. (VII 100, 108-111) Dr. Kesha had been an 

assistant medical examiner since 2012, and estimated that he had performed just over 1,000 

autopsies. (VII 100-102, 107)  He was not board certified. (VII 102-103) 

Dr. Kesha concluded the cause of Ms. McBride’s death was the shotgun wound to her 

head and the manner of death homicide, i.e. death caused by another. (VII 125) Dr. Kesha 

described the shotgun wound to Ms. McBride’s face.  It was 3 ½ inches by 2 inches and located 

                                                 
14  In his interview at the police station that night, Mr. Wafer did say that he feared someone was 
trying to break into his home.  (People’s Exhibit 183, pp 19, 28)   
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slightly to the left of the midline of her face. (VII 112)  The shot entered her in the front traveling 

towards the back at a just slight right to left angle. (VII 115, 118) 

Dr. Kesha opined based on the configuration of the shotgun wound that the barrel was 

less than three feet from Ms. McBride when fired. (VII 120, 149-150) He recovered some 

shotgun pellets, fragments of wadding, and the plastic cup from the shell in her brain. (VII 119-

120, 151-153) He testified the shotgun wound was so catastrophic that he would not have been 

able to discern injuries to her head separately caused by the car crash. (VII 120, 132-133, 158) 

Beyond the shotgun wound, Dr. Kesha observed no other injuries to Ms. McBride 

including to her hands though he found blood on them. (VII 112-114)  He theorized the blood on 

her hands could have been from coming into contact with either blood coming from the shotgun 

wound or, if she had hit her head in the car crash, from wiping at a nosebleed. (VII 140)  

Ms. McBride was 5’ 4” inches tall and weighed 184 lbs. (VII 112, 142)  The toxicology 

report showed her blood alcohol level as .218 and her vitreous fluid alcohol level at a higher 

level, meaning the alcohol level in her body had been decreasing. (VII 122-123)  The report also 

showed the presence of very recent and more distantly past marijuana use. (VII 123, 154)  Dr. 

Kesha estimated that Ms. McBride’s blood alcohol level at the time of the crash to have been 

between .28 and .29, and concluded that she was also under the influence of marijuana during the 

relevant time frame. (VII 142, 156) Generally such an alcohol level would suggest severe 

intoxication, possibly resulting in staggering, slurred speech, and disorientation. (VII 124)  

On November 4, 2013, the police went to the tow yard and recovered Ms. McBride’s cell 

phone from her Taurus, still plugged into the charging port/cigarette lighter area in the front seat. 

(IV 159-160; I 170) A later forensic exam of the Metro PC records for her phone number and 

cell tower records indicated her phone was in the cell sector that included her home from about 
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6:30 pm on November 1st to 12:35 am on November 2nd; it could not be determined whether her 

phone moved within that sector. (lV 87-95) The records also revealed that Ms. McBride’s phone 

was in the cell sector containing the car crash scene from approximately 12:35 am until her car 

was moved to the tow yard. (V 94-97)   

Ms. McBride’s Taurus had extensive damage to the front passenger side, cracks in the 

windshield on the passenger side, and a circular spider web pattern of cracks under the rearview 

mirror. (IV 163, 165; People’s Exhibit 26; V 62)  The air bag had deployed. (IV 164)  The state 

police accident reconstructionist could not opine on whether Ms. McBride was wearing her seat 

belt; he opined that it was possible that she hit her head on the windshield causing the circular 

spider web pattern cracks if she was somewhat out of position at impact, such as leaning. (V 61-

62, 65-67) Small smears and drops of her blood were found on the dash board in the area of the 

driver’s seat and along the frame of the driver’s side door. (IV 164-165; V 162, 171) 

On November 7, 2013, a police evidence technician, Officer Parrinello, went to Mr. 

Wafer’s home and took photos of the exterior. (IV 155, 171)  He photographed a muddy 

footprint that was on top of an air conditioning unit (a/c unit) located at the rear of the house in 

the back yard underneath a window.15 (IV 228, 231-232)  The footprint had a “square check sole 

pattern.” (IV 232) That window led to the back room where Mr. Wafer’s had his recliner and tv. 

(IV 228-229)   

Mr. Wafer testified that this a/c unit in his backyard was professionally installed about 

five years before and he would not have stepped on it for any reason. (IX 176-177) He did not 

know how a footprint came to be left upon the a/c unit. (IX 177)   

                                                 
15 Parrinello testified that the footprint was in loose dirt that looked like it had been wet at one 
point but was now dry. (IV 230). 
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A state police trace evidence analyst, Ms. Rizk, testified that if a footprint impression had 

been collected or a photograph of the footprint submitted to her, she could have analyzed it and 

compared it to footwear. (V 151-155) Neither an impression nor the photograph of the footprint 

on the a/c unit was submitted to her to compare with Ms. McBride’s boots. (V 151) 

On November 8, 2013, a vigil for Ms. McBride was held outside Mr. Wafer’s home.  

(VII 45-46, 48, 97)  There was no police presence, and Sgt. Gurka acknowledged that from the 

photos it looked like people were all over Mr. Wafer’s lawn, up by the porch, and possibly on the 

porch. (VII 45, 47-48)     

On November 11, 2013, Off. Parrinello returned and applied fingerprint dust to all three 

of the main entry doors to Mr. Wafer’s home and front screen/storm door. (IV 212, 216, 218)  He 

collected three lifts.  When he applied the dust to the main front entry door, he observed a “cross 

like pattern” on the right panel above the door knob, which he documented and submitted for 

analysis. (IV 173-174, 217)  Rizk, the state police trace evidence analyst, testified that the cross-

hatch pattern could have been from the screen in the screen door making contact with the main 

entry door, but it could not be said with any certainty. (V 141-151, 155-157) 

 Off. Parrinello also found two smudges on the side door, which he submitted for 

fingerprint analysis. (IV 217, 220-221) A latent print examiner, Ms. Maxwell, testified that one 

could have been a fingerprint but there were not enough ridges to make an identification, and 

that the other did not have a ridge pattern. (V 120-121, 134) Maxwell testified that not 

immediately dusting for fingerprints at a crime scene where it is raining and waiting several days 

to dust are not good ideas if one wants to obtain usable fingerprints.  (V 130-131) 

On November 11th, Parrinello also retrieved the front screen door frame and the screen 

insert. (IV 182-184)  He took swabs of some areas of possible blood towards the top of the 
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hinged side of the frame and towards the top of the handle side of the frame. (IV 186, 188-189)  

Upon later analysis, it was found that two of the areas swabbed were not human blood, but that 

the DNA from the others matched Ms. McBride. (V 161-162, 171-174) 

By November 11th, Mr. Wafer had already put the glass insert in the frame. (IV 190; VI 

175; X 98)  Parrinello observed that the glass insert was being held in the door frame by one 

plastic tab screwed in at the top of the frame. (IV 190)  He collected the screen insert from Mr. 

Wafer’s basement, where Mr. Wafer had placed it. (IV 220; VI 175; X 98-99) Parrinello testified 

that he also looked through the peephole of the main front entry door, and that he could see 

through it.  (IV 189) 

Mr. Wafer’s 12 gauge shotgun was examined by Shawn Kolonich, a state police forensic 

firearms examiner, and by David Balash, a forensic firearms examiner and crime scene 

reconstructionist hired by the defense.  (VI 65-66, 76-77, 86) 

Kolonish testified that the shotgun passed his safety check examination, meaning it does 

not fire absent the trigger being pulled by an adequate force, and was properly functioning. (VI 

98-99, 105-106)  He opined that the average trigger pull weight necessary to fire the shotgun was 

6.5 lbs. (VI 94-99) Kolonish testified that Mr. Wafer’s shotgun has a safety mechanism, located 

on top of the receiver. (VI 91) To operate that safety, the user would slide the safety lever up or 

down. (VI 91) When down, the safety is engaged and the trigger cannot be pulled. (VI 91) In the 

up position, a small red dot is exposed to indicate that the shotgun is ready to fire and the trigger 

can be pulled. (VI 91)  The safety would typically be operated by the user’s thumb. (VI 92) 

Kolonish estimated that Mr. Wafer was within eight feet of Ms. McBride when he fired, 

based on her wound and the parts of the shotgun shell that were found inside it, including 

wadding and buffer. (VI 112-113, 125)  Kolonish could not opine on whether the screen insert to 
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the screen door was already down six to eight inches in the frame or intact normally when Mr. 

Wafer fired. (VI 119-120)  He opined that the closer the shot was fired to the screen door, the 

less likely the shot itself was to dislodge the screen insert from the door frame. (VI 121-123)  

The state police crime lab’s firearms division is not accredited to do crime scene 

reconstruction. (VI 121) Kolonish was not allowed to test fire the shotgun though a screen to 

make any determinations regarding whether the shot dislodged the screen or it was already 

dislodged or to carry out tests to determine where within the estimated limit of the 8 foot range 

the shot was fired from. (VI 122-123, 125)   

  The defense challenged the efficacy of the police investigation. (See, e.g. VII 8-89)  

This case was Sgt. Gurka’s fourth time being the officer-in-charge in a homicide case, and he 

had not attended a crime scene investigation class since 2001.  (VI 11-12) 

Sgt. Gurka countered that to him this was an open and shut case. (VII 12-13). He made 

up his mind quickly the night of the shooting that he was not investigating a burglary. (VII 12-

14) He indicated that, therefore, he was uninterested in fingerprints, footprints, the additional 

investigation that the prosecutor’s office requested and had its own investigators do, did not 

listen to the voicemails left on Ms. McBride’s phone that night, etc. (VII 48-49, 64-65, 68-69)  

Sgt. Gurka was also uninterested when one of the defense attorneys tried to point out plastic clips 

in the area of Mr. Wafer’s porch when the police returned to get the screen door insert on 

November 11th; Gurka testified that he did not want to even look at whatever it was because by 

that point he did not know where it would have come from. (VII 55-58) 

Sgt. Gurka offered that if the footprint on the air conditioning unit indicated that someone 

else was at the back of Mr. Wafer’s home probing for a way in while Ms. McBride distracted 

him, “[t]hen that’s the person Mr. Wafer should have shot.” (VII 21-22)     
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The defense presented Dr. Werner Spitz, an expert in forensic pathology, who over the 

span of 1972 – 2004 had been the chief medical examiner in Wayne or Macomb counties, was 

board certified, and had performed or supervised over 60,000 autopsies. (VII 176-185)  Dr. Spitz 

did not quibble with Dr. Kesha’s conclusions regarding cause and manner of death, but did find 

errors and omissions in other relevant parts of the autopsy.  Dr. Spitz criticized Dr. Kesha for not 

properly examining Ms. McBride’s hands and forehead. (VII 213-215)  He disagreed somewhat 

with Dr. Kesha’s opinion on the distance at which the shotgun was fired from Ms. McBride. 

Dr. Spitz opined from his examination of the autopsy report and the photographs that Ms. 

McBride had injuries to her hands.  Her left hand including the fingers was swollen, and had one 

small cut, the source of the fresh blood, and one abrasion. (VII 211-218; Defense Exhibit Q; 

People’s Exhibits 45, 180-181; VIII 10, 16-17)  Her right hand was also swollen to some degree. 

(VII 220; Defense Exhibit S; People’s Exhibits 180-181; VIII 19-21)  Dr. Spitz opined that these 

injuries to her hands were not caused by the shotgun blast or the car crash, due to the way blood 

clots and how swelling develops, and were consistent with her pounding on Mr. Wafer’s doors.  

(VII 216-217, 220-221; VIII 7-10, 19-23, 85, 123).   

Dr. Spitz opined from his examination of the autopsy report, the photographs, and other 

evidence, that Ms. McBride was not wearing her seatbelt and had hit her head on the windshield 

of her car in the crash. (VII 206-207; VIII 121).  He cited, in part, to a silver-dollar sized 

discoloration on Ms. McBride’s forehead and the lack of any injury or marks on her body from a 

seat belt. (VII 207; VIII 121). The trace amounts of blood in the car were probably from her nose 

after her head hit the windshield, possibly breaking her nose. (VIII 80-81).  Dr. Spitz opined that 

she more than likely suffered a concussion as a result. (VII 209)   
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Dr. Spitz opined that the shotgun was fired from 2 feet or less away from Ms. McBride, 

because there was evidence of white powder, filler, and gun powder on her face and because the 

shotgun cup was found in her brain. (VIII 35, 37-41, 93-98, 102)  He also took into account the 

location of her body on the porch.  (VIII 115-116)     

Regarding Ms. McBride’s toxicology report, while acknowledging some variance by 

person, Dr. Spitz opined that a person with that level of alcohol and marijuana in her system 

would be out of her normal mind, experiencing loss of coordination and loss of inhibition with 

almost no judgment left. (VII 203-204, 210; VII 105)  The recent marijuana use, a concussion, 

and the alcohol level combine would leave a person with limited judgment and not acting like 

her normal self, with the alcohol level the biggest contributor to that.  (VII 210-211)  Strength, 

however, would not be impaired.  (VIII 120-121)  Dr. Spitz opined that Ms. McBride may have 

wandered aimlessly, sat, or slept, between leaving the crash and arriving at Mr. Wafer’s home. 

(VIII 107)   

In addition, Dr. Spitz testified regarding the physiological reactions of the human body to 

fear and the fear of impending death. (VII 185-193)  He was not allowed to testify in specifics in 

this regard as to Mr. Wafer’s behavior the night of the shooting. (VII 169)  Dr. Spitz explained 

that when a person is in great fear the body experiences a rise in blood sugar, blood pressure, and 

pulse; the eyes dilate; the bowels move faster; and the autonomic nervous system kicks in, e.g. 

what lay people think of as the “fight or flight” reaction. (VII 190-193)  As a result, a person can 

be confused, enter a state of shock, and feel like there is no time to think, instead reacting 

instantaneously and by instinct. (VII 191-193)  

The defense also presented David Balash, an expert in crime scene reconstruction and 

examination of firearms, who had retired in 1992 from the Michigan State Police, having been in 
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charge of its Firearms, Tool Mark, Bomb, and Explosives crime lab unit, and worked as an 

independent consultant/expert since. (VIII 127-136, 141-142)  Balash had reviewed all the case 

work, photographs, screen door and screen, ammunition, the shotgun, and the prior testimony of 

Dr. Kesha and Mr. Kolonish; he had been to Mr. Wafer’s house on multiple occasions; and he 

had performed tests on Mr. Wafer’s shotgun including four test fires of it at the police 

department’s gun range using ammunition that the police seized from Mr. Wafer’s home.  (VIII 

144-145, 151) 

Balash opined that Mr. Wafer shot Ms. McBride from less than two feet away; that he 

fired straight and slightly downward; that the barrel of the shotgun was about a ½ inch to one 

inch from the screen when fired; and that the screen insert was out of screen door frame already 

when he fired. (VIII 145-146, 171-173, 175-179; IX 48, 61-68, 53-55)  He based this opinions on 

comparison of the spread pattern of Mr. Wafer’s shotgun during the test fires conducted at the 

varying ranges of two feet, one foot, and six inches, hole in the screen, and the wound to Ms. 

McBride’s face produced by the shot; that the shotgun had a cylinder bore, meaning it had no 

choke to restrict the spread of the shot pellets; the position of Ms. McBride’s body on the porch 

after the shot in relation to the door; and the only slight amount of material from the shell found 

on her skin/hair versus the amount and the particular pieces of the material from the shell found 

in her brain; a comparison of the heights of the hole in the screen, Ms. McBride’s height  in her 

footwear, and Mr. Wafer’s height. (VIII 146-163, 171-173) 

Balash opined that this shotgun fired at a trigger pull of 5 ¼ lbs – 5 lbs, 7 oz., well within 

the normal range. (VIII 183)  He agreed that Mr. Wafer’s shotgun would not fire with the safety 

on, and based on his testing of it that it would not fire unless the trigger was pulled.  (IX 82-83)  
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He also acknowledged that a basic rule of firearm safety is too always assume a firearm is 

loaded, until it has been proven to you otherwise. (IX 82) 

Balash criticized the way the police handled the crime scene, including the inadequate 

photographing, not properly preserving and collecting evidence, and not properly maintaining 

the security and integrity of the scene. (IX 71-81) 
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I. THE TRIAL COURT’S DENIAL OF MR. WAFER’S REQUEST 
FOR A JURY INSTRUCTION ON THE REBUTTABLE 
PRESUMPTION OF MCL 780.951(1), OF THE SELF-DEFENSE 
ACT, VIOLATED MR. WAFER’S RIGHTS TO PRESENT A 
DEFENSE AND TO A PROPERLY INSTRUCTED JURY, AND IT 
WAS REVERSIBLE ERROR.   

Issue Preservation/Standards of Review 

 The trial court denied the defense’s request for instruction on the rebuttal presumption of 

MCL 780.951(1), contained in CJI 2d 7.16a.  (X 104-118, 124, 139-140, 143-146; see also XI 

18-19) The trial court held that Mr. Wafer was not entitled to the instruction because it found that 

there was no evidence that Ms. McBride had entered his home or was actively breaking in when 

he shot her.  (X 111-112, 116-118, 145; see also XI 18-19)     

While this Court reviews a trial court’s determination of whether a requested instruction 

applies to the facts of the case for an abuse of discretion, this Court reviews the underlying 

questions of law regarding what must be proved and at what level of proof to entitle a party to 

the instruction de novo.  People v Gillis, 474 Mich 105, 113 (2006); People v Rodriguez, 463 

Mich 466, 471 (2000). When a trial court refuses to give an instruction based on an improper 

interpretation of the law, the trial court by definition has abused its discretion.  See People v 

Lukity, 460 Mich 484, 488 (1999); see also People v Riddle, 467 Mich 116, 124 (2002); 

Rodriguez, supra at 472-473.  Whether a defendant was denied the right to present a defense is a 

question of law which is reviewed de novo.  People v Steele, 283 Mich App 472, 480 (2009). 

Discussion 

The trial court reversibly erred in denying Mr. Wafer’s request for a jury instruction on 

the rebuttable presumption that a person possesses an honest and reasonable belief of sufficient 

imminent harm to justify defending himself with deadly force if another person is in the process 

of breaking and entering his home, provided in MCL 780.951(1).  In denying the request, the 
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judge made mistakes of law, imposing higher burdens of production and proof on the defendant 

than the law allows and improperly usurping the role of the jury.  Mr. Wafer is entitled to a new 

trial as the general self-defense instruction did not adequately present his theory of defense and it 

did not given him the full protection that the Legislature intended for a homeowner. 

A criminal defendant is entitled to a meaningful opportunity to present a complete 

defense and to have his jury be given proper instructions.  US Const, Ams V, VI, XIV; Const 

1963, art 1, §§ 13, 17, 20; United States v Gaudin, 515 US 506, 510-511, 522-523; 115 S Ct 

2310; 132 L Ed 2d 444 (1994); Crane v Kentucky, 476 US 683, 690; 106 SCt 2142; 90 L Ed 2d 

636 (1986), citing California v Trombetta, 467 US 479, 485; 104 SCt 2528; 81 L Ed 2d 413 

(1984); People v Vaughn, 447 Mich 217, 226 (1994), abrogated on other grounds by People v 

Carines, 460 Mich 750 (1999); United States v England, 347 F2d 425, 430 (CA 7, 1965).  

Instructions that distort or eliminate elements, or that deny the defendant an accurate jury 

determination on self-defense, violate those constitutional protections. People v Kurr, 253 Mich 

App 317, 326-327 (2002) 

In Michigan, once a defendant has met his burden of production, the prosecution bears 

the constitutional burden of disproving the defense of self-defense beyond a reasonable doubt.16  

People v Reese, 491 Mich 127, 155 (2012); People v Jackson, 390 Mich 621, 625 (1973).  The 

jury is then instructed that the prosecutor must prove the “third” element of second-degree 

murder: “that the killing was not justified, excused, or done under circumstances that reduce it to 

a lesser crime.”  CJI 2d 16.5,17 paragraph 4; see (X 166).  As this Court has explained:  

                                                 
16  The federal constitution does not require a State to prove the non-existence of an affirmative 
defense.  However, a State is free to assign itself that burden.  Smith v US, 133 S Ct 714, 719-
720 (2013). 
 
17  Former CJI 2d 16.5 is now M Crim JI 16.5. 
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Once a plea of not guilty is entered, the defendant has an absolute 
right to a jury determination upon all essential elements of the 
offense. . . . The trial judge must carefully ensure that there is no 
trespass on this fundamental right. The instruction to the jury must 
include all elements of the crime charged, and must not exclude from 
jury consideration material issues, defenses or theories if there is 
evidence to support them. [People v Reed, 393 Mich 342, 349-50, 
224 NW2d 867 (1975) (internal quotations and citations omitted) 
(emphasis added)]. 
   

Here the defense requested the jury be instructed with CJI 2d 7.16a,18 pursuant to MCL 

780.951(1), in regard to self-defense.  The statute, MCL 780.951, provides in relevant part 

(emphasis added):  

(1) Except as provided in subsection (2), it is a rebuttable presumption in a civil or 
criminal case that an individual who uses deadly force or force other than deadly 
force under section 2 of the self-defense act has an honest and reasonable belief that 
imminent death of, sexual assault of, or great bodily harm to himself or herself or 
another individual will occur if both of the following apply: 
 

(a) The individual against whom deadly force or force other than deadly force is 
used is in the process of breaking and entering a dwelling or business premises 
or committing home invasion or has broken and entered a dwelling or business 
premises or committed home invasion and is still present in the dwelling or 
business premises, or is unlawfully attempting to remove another individual 
from a dwelling, business premises, or occupied vehicle against his or her will. 
 
(b) The individual using deadly force or force other than deadly force honestly 
and reasonably believes that the individual is engaging in conduct described in 
subdivision (a). 
 

The instruction, CJI 2d 7.16a, read in relevant part19 at the time the trial court ruled on 

the defendant’s request:20 

                                                 
18  Former CJI 2d 7.16 is now M Crim JI 7.16a. 
19 None of the provisions of Subsection 2, which states the circumstances under which the 
presumption does not apply, were applicable/at issue in this case. 
 
20 The instruction was changed the day before the defense requested the instruction; it was 
changed at the request of the prosecutor in this case unbeknownst to the defense until the 
prosecutor revealed it during argument. (X 106-108, 145-146) The court indicated that the 
change had no bearing on her decision to deny the defense’s request that the instruction be given. 
(X 145) The instruction had directed that (1)(a) and (1)(b) were in the alternative rather than 
conjunctive. 
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(1) If you find both that -  
 (a) the deceased was breaking and entering a dwelling or business, or 
committing home invasion, or had broke and entered or committed home invasion 
and was still present in the dwelling or business, or is unlawfully attempting to 
remove a person from a dwelling, business, or vehicle against the person’s will,  
 
and 
 (b) the defendant honestly and reasonably believed the deceased was 
engaged in any of the conduct just described,  
 
- you must presume that the defendant had an honest and reasonable belief that 
imminent [death / great bodily harm / sexual assault] would occur. 

 
The People argued that the statute required both breaking and entering, not just a 

breaking (X 109), and the trial court denied the request on the basis that: 

 My concern, having read the statue as well as the new 7.16a, is that it does 
require the deceased was breaking and entering. Mr. Wafer was very clear that no 
one ever entered his home. 
 I read the statute that says in the process of.  Which to me means, the process 
of. Doing something that is actively breaking and entering. 
 When Mr. Wafer testified and said that he shot because she came from the 
left side and right in front of him.  Which was not in the process of breaking and 
entering. So either under the statute or 7.16a, I don’t think its an appropriate 
instruction to give to the jury. 
 Since there is no evidence that she was either breaking and entering. Based 
on his own testimony. Or in fact in the process of breaking and entering when she 
was shot.  [X 111-112 (emphasis added)] 

 
 Defense counsel took exception to the ruling, arguing that there was evidence from which 

a reasonable jury could find that Ms. McBride was in the process of breaking and entering, 

listing such items of evidence, and arguing that the determination was one for the jury to make.  

(X 112-113, 143)  Defense counsel additionally argued that the statute did not require that Ms. 

McBride have been successful in getting inside and that attempting to get inside the house was 

being “in the process of breaking and entering.” (X 112-113)  
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The trial court responded that there were other plausible explanations for that evidence 

that were inconsistent with the theory that Ms. McBride was trying to break in. (X 117-118)  The 

court gave an example that the screen door insert could have been dislodged before Ms. McBride 

arrived at the house for some other unknown reason or was possibly dislodged by the shot. (X 

117)  The trial court then returned to the fact that “there was no entering.”  (X 118) 

 The Court of Appeals affirmed the trial court’s ruling on direct appeal.  (Appendix A, 

COA opinion).  While the Court of Appeals found that “that there was sufficient evidence to 

support a finding that defendant may have honestly and reasonably believed that a person was in 

the process of breaking and entering his home”, it nevertheless found the trial court was correct 

in refusing to give the instruction because “the evidence does not support the assertion that 

McBride was [actually] in the process of breaking or entering when she was shot by defendant.” 

(Appendix A, majority opinion, p 3). 

In refusing to give the instruction, the trial court made mistakes of law in interpreting the 

statute, imposing higher burdens of production and proof on the defendant than the law allows, 

and improperly usurping the role of the jury.21  The statute does not require actual entry. And, 

the trial court was not free to refuse to give the instruction because it believed there were other 

plausible explanations for evidence that were inconsistent with the defense’s theory.  The Court 

of Appeals continued these mistakes in affirming the conviction. 

MCL 780.951(1) plainly provides that the presumption applies when the individual 

against whom force, deadly or otherwise, is used “is in the process of breaking and entering a 

dwelling” (emphasis added), not only after the individual has already physically entered the 

premises or just as the individual is literally crossing over the threshold of a door or window at 
                                                 
21 In contrast to its decision on the defense’s request, when the People requested a special 
instruction on false exculpatory statement by a defendant the court recognized that were there is 
competing evidence it is for the jury to decide which evidence to believe. ( X 140)  
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the time deadly force is used.  An attempted breaking and entering does not require entry.  

People v Combs, 69 Mich App 711, 714 (1976); see Harris v People, 44 Mich 305, 308 

(1880)(defendant’s insertion of a knife “between the upper and under sash” of a window of the 

house was sufficient to sustain a conviction for “attempted burglary”).  

Subsection (1) also goes on to provide that the presumption applies when the individual 

against whom force is used “has broken and entered a dwelling. . . and is still present in the 

dwelling or business premises…”, but it expressly did not limit it to that past tense circumstance.  

The Legislature did not say that force could only be used against someone who had completed a 

breaking and entering.   

The trial court’s and the Court of Appeals’ interpretations render the statutory phrase “in 

the process of breaking and entering a dwelling” surplusage or nugatory, equating it with the 

next phrase, “has broken and entered a dwelling”.  But courts “must give effect to every word, 

phrase and clause in a statute and avoid an interpretation that would render any part of the statute 

surplusage or nugatory.”  State Farm Fire & Cas Co v Old Republic Ins Co, 466 Mich 142, 146, 

(2002).  

When a defendant requests a jury instruction on a theory or defense that is supported by 

some evidence, the trial court must give the instruction. People v Dupree, 486 Mich 693, 709 

(2010); People v Lemons, 454 Mich 234, 246-247 (1997); People v Mills, 450 Mich 61, 81 

(1995); People v Hoskins, 403 Mich 95, 97, 100 (1978); see also People v Riddle, 467 Mich 116, 

124 (2002); Rodriguez, supra at 472-473.  In deciding upon a defendant’s request for an 

instruction on a defense, a trial judge is charged with looking at the evidence in the light most 

favorable to the defendant. People v Karasek, 63 Mich App 706, 714 (1975); see Rodriguez, 

supra at 473 [“the statutory exemption would apply if the evidence introduced by the defendant 
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were believed by the jury, and thus the circuit court erred in failing to give the requested 

instruction.” (Emphasis added.)].   

Where there is some evidence to the support the requested instruction, it is for the jury to 

decide the sufficiency of that evidence, not the judge.  Hoskins, supra at 100.  Even if a judge 

might draw other inferences, “[i]t is neither the proper role for a [state court judge] . . . to stand 

in the place of the jury, weighing competing evidence and deciding that some evidence is more 

believable than others.  Rather, it is for the jury, with the proper self-defense instruction, to 

decide . . . .”  Barker v Yukins, 199 F3d 867, 874-75 (CA 6, 1999) 

Here, there was enough evidence to support the giving of the instruction, i.e. that Ms. 

McBride was in the process of breaking and entering and that Mr. Wafer honestly and reasonably 

believed that she was so engaged. This included the defendant’s testimony regarding the 

escalating violent banging or pounding on his doors in the middle of the night,22 which included 

metal hitting a door at one point and which he came to believe was someone trying to kick or 

knock down his doors to gain entry (IX 200, 202-203, 206, 210); the woven pattern found on 

main front door which was consistent with the screen being pushed against it (IV 173-174, 217; 

V 141-151, 155-157); the damaged sole of one of Ms. McBride’s boots (IV 129, 158; People’s 

Exhibit 65); the screen insert being found dislodged from the screen door frame (VI 147, 156, 

                                                 
22 Although the present case involved much more than a polite knock on the door in the middle 
of the night, that fact alone has been recognized by the courts as a troubling event that could 
rightfully appear threatening to occupants of the home.  “Nor, as a general matter, may a visitor 
come to the front door in the middle of the night without an express invitation.”  Florida v 
Jardines, __ US __, 133 S Ct 1409, 1422 (2013).  The court went on: “We think a typical person 
would find it ‘a cause for great alarm’…to find a stranger snooping about his front porch” under 
such circumstances.  Id. at 1416 n 3.  See also United States v Young, 877 F2d 1099, 1104 (CA 1, 
1989)(Nighttime searches are limited in order to “prevent[] abrupt intrusions on sleeping 
residents in the dark.”); United States v Lundin, 817 F3d 1151, 1159 (CA 9, 2016) (“unexpected 
visitors are customarily expected to knock on the front door of a home only during normal 
waking hours); United States v Jerez, 108 F3d 684, 690-91 (CA 7, 1997) (“when a knock at the 
door comes in the dead of night, the nature and effect of the intrusion into the privacy of the 
dwelling place must be examined with the greatest of caution.”) 
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161; VII 89-90); Mr. Balash’s expert opinion that the screen was dislodged before the shot was 

fired (VIII 175-179; IX 61-68); Dr. Spitz’s expert opinion that Ms. McBride’s hands had injuries 

and that those injuries were consistent with her banging on the doors (VII 216-217, 220-221; 

VIII 7-10, 19-23, 85, 123); the smudge marks on the side door (IV 217, 220-221); and the 

footprint on the air conditioning at the window in the back of the house (IV 228-232).  The trial 

court was neither free to ignore this evidence nor to put its own spin on it when determining 

whether to give the requested instruction. 

Mr. Wafer asserts the failure to give the requested instruction was a preserved, 

constitutional error requiring the prosecutor to show that it was harmless beyond a reasonable 

doubt before he could be denied relief.  Chapman v California, 386 US 18; 87 SCt 824; 17 L Ed 

2d (1967); People v Anderson (After Remand), 446 Mich 392; 521 NW2d 538 (1994); People v 

Carines, 460 Mich 750, 774; 597 NW2d 130 (1999).  However, this Court has decisions 

characterizing the failure to give a proper instruction on an affirmative defense, including self-

defense, as non-constitutional error.  E.g., People v Dupree, 486 Mich 693, 710-712 (2010); 

People v Riddle, 467 Mich 116, 124-125 (2002); People v Rodriguez, 463 Mich 466, 474-475 

(2000); People v Hawthorne, 474 Mich 174 (2006)(downgrading the failure to give an 

instruction on the accident defense from structural error to non-constitutional error).   

The characterization of the error as non-constitutional in those cases is at odds with other 

statements by this Court.  As set forth at the beginning of this argument above, where the defense 

has met its burden of production, Michigan has chosen to make it the prosecutor’s burden to 

prove beyond a reasonable doubt that the defendant did not act in self-defense and incorporated 
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that as an element of murder.23 Reese, supra; Jackson, supra; Reed, supra; see also CJI 2d 

16.5/M Crim JI 16.5.  In People v Likine, 492 Mich 367, 407 (2012), this Court characterized the 

failure to properly instruct on an affirmative defense as constitutional error: 

In a criminal proceeding, the defendant has a constitutional right to 
have the prosecution prove his or her guilt beyond a reasonable doubt 
and to have a jury determine his or her guilt or innocence, as well as 
the merits of the impossibility defense, if applicable, in accordance 
with that standard of proof. These protections are fundamental to a 
defendant's right to a jury trial.  
 

And this Court has recently even recognized that if something is not formally labelled as an 

“element” of an offense that does not mean that it is not protected by the constitutional right to a 

jury trial. People v Lockridge, 498 Mich 358 (2015). 

Self-defense in particular is constitutional in nature.  See Taylor v Withrow, 288 F3d 846 

(CA 6, 2002).  In addition to the rights to present a defense, the right to jury trial, and Due 

Process, self-defense is also protected by the 2nd Amendment.  District of Columbia v Heller, 554 

US 570, 628, 128 S Ct 2783, 171 L Ed 2d 637 (2008) (“the inherent right of self-defense has 

been central to the Second Amendment right,” and “the need for defense of self, family, and 

property is most acute” in the home); US Const, Am II, XIV. 

Regardless, even when this Supreme Court has applied the standard for preserved non-

constitutional error to instructional errors, it has reversed where the instructional error related to 

a key issue in the case as it did here.  Dupree, supra at 710-712; Silver, supra 393; Rodriguez, 

                                                 
23 The federal constitution does not require a State to prove the non-existence of an affirmative 
defense.  However, a State is free to assign itself that burden.  Smith v US, 133 S Ct 714, 719-
720 (2013). 
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supra at 474-476. The error here struck at the heart of Mr. Wafer’s defense, and under the 

circumstances the general self-defense instruction was not enough to alleviate the harm.24   

Without the instruction on the presumption that he was entitled to, Mr. Wafer was left 

without the statutory protection that the Legislature intended to give a homeowner under attack 

against the prosecutor’s arguments that Ms. McBride, being young, shorter, female, and possibly 

having a closed head injury, unbeknownst to the defendant, could not be deemed a sufficient 

threat to him to justify the use of force.25   But the Legislature does not require that a homeowner 

awoken in the middle of the night wait until an intruder has completed unlawful entry into his 

home and then make an assessment of the capabilities of that intruder before being allowed to 

use deadly force.  The prosecutor’s hindsight arguments regarding Ms. McBride’s capabilities 

and arguments that the home offers no greater protection under the law would not have rebutted 

the presumption that Mr. Wafer had an honest and reasonable belief that imminent death or great 

bodily harm to him would occur.26  A properly instructed jury likely would have acquitted Mr. 

Wafer.  

 

                                                 
24  Similarly, the trial court found that the general witness credibility instruction would not 
adequately protect the People’s interest when it granted the prosecutor’s request for a special 
instruction on false exculpatory statement by a defendant.  (X 140) 
 
25 See, e.g. XI 38 (“When you claim self-defense you have to get up there and say I killed 
someone because they were going to kill me.”), XI 42 (“There was no imminent threat of 
someone coming into that home.  Certainly not a 19-year-old, 5’ 4” Renisha McBride.”), XI 48 
(“He may not, he cannot kill or seriously injure just to protect himself against what seems like a 
minor injury.  He has to have a imminent fear of impending death or great bodily harm…The 
home doesn’t provide you any extra benefit.”), XI 49 (“Ms. McBride: disoriented, injured, 
stumbling around….With a likely closed head injury), XI 50 (“This is Ms. McBride.  Five foot 
four.  Nineteen years old. Injured. Disoriented. Unsteady on her feet.”), XI 51 (“How about 
shutting the door.  How about keeping it shut.  How about calling 9-1-1.  How about going into a 
different part of your house. That’s not retreating.  But going to a different part of your house.  
No what he does is engages.”). 
 
26 See prior footnote. 
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Further, not to give a jury an instruction to which the defendant is entitled and that would 

allow them to agree with defendant's view of the events in this case undermines the reliability of 

the verdict. See People v Silver, 466 Mich 386, 393 (2002). Here, the prosecutor argued that Mr. 

Wafer was not entitled to shoot “[e]ven if you believe, even if you believe his version of how the 

final events went down” (XI 52), and Mr. Wafer was left without the statutory protection that the 

Legislature intended to give a homeowner under attack against the prosecutor’s argument.  Mr. 

Wafer is entitled to a new trial, whether the error is viewed as constitutional or non-

constitutional.   

Finally, if not convinced that the instructional error alone was so harmful that it entitles 

Mr. Wafer to a new trial, this Court can consider the harm from the instructional error in 

conjunction with the harm from other errors made in his case.  The cumulative effect of multiple 

errors can constitute sufficient unfair prejudice to warrant reversal where the effect from one 

alone does not.  People v LeBlanc, 465 Mich 575, 591 (2002).  Mr. Wafer also raised several 

claims of prosecutorial misconduct during trial,27 and the Court of Appeals agreed in regard to 

some, finding that the prosecutor erred in: 

- Misstating the law regarding what constitutes malice, inappropriately stating that an 

act done accidentally or even with gross negligence would constitute malice.  See 

Appendix A - Court of Appeals’ Opinion, majority opinion, p 5).  In fact, the 

prosecutor even further argued that pointing a rifle at someone by itself equates with 

the third prong of malice, conscious disregard of a very high risk of death or great 

bodily harm because the gun could go off. (XI 36, 39). 

                                                 
27 See Issue III of Defendant-Appellant’s application for leave to appeal in this Court. 
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- Misstating the law regarding self-defense, suggesting that Mr. Wafer had an 

obligation to retreat to another area of his home. (XI 51)  See Appendix A - Court of 

Appeals’ Opinion, majority opinion, p 6) 

- Improperly accusing defense counsel of having coached Mr. Wafer to change his 

story. (XI 93, 96-98).  “This type of attack on defense counsel was wholly 

inappropriate.”  See Appendix A – Court of Appeals’ Opinion, majority opinion, p 7. 

The cumulative effect of the multiple errors in this case undermined the reliability of the verdict 

and Mr. Wafer must be granted a new trial. 
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SUMMARY AND REQUEST FOR RELIEF 

 For the foregoing reasons, and those in his application for leave to appeal, Defendant-

Appellant THEODORE PAUL WAFER respectfully asks that this Honorable Court grant leave to 

appeal or take other action and, ultimately, reverse and remand for new trial.  

     Respectfully submitted, 

     STATE APPELLATE DEFENDER OFFICE 
 
      /s/ Jacqueline J. McCann 
     BY:________________________________________ 
      JACQUELINE J. MCCANN (P58774) 
      ANGELES R. MENESES (P80146) 
      Assistant Defender 
      3300 Penobscot Building 
      645 Griswold 
      Detroit, Michigan  48226 
      (313) 256-9833 
 
Date: March 28, 2017 
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STATE OF MICHIGAN

COURT OF APPEALS

PEOPLEOF THE STATE OF MICHIGAN, UNPUBLISHED
April 5, 2016

Plaintiff-Appellee,

v No. 324018
WayneCircuit Court

THEODOREPAUL WAFER, LC No. 14-000152-FC

Defendant-Appellant.

Before: STEPHENS,P.J.,andHOEKSTRA andSERVITTO,JJ.

PERCURIAM.

A jury convicted defendant of second-degreemurder, MCL 750.317, statutory
involuntarymanslaughter(dischargeof an intentionallyaimedfirearmresultingin death),MCL
750.329,andpossessionof a firearmduring thecommissionof a felony (felony-firearm),MCL
750.227b. Thetrial courtsentenceddefendantto concurrentprison termsof 15 to 30 yearsfor
the second-degreemurderconvictionand 7 to 15 years for the manslaughterconviction, to be
served consecutiveto a two-year term of imprisonmentfor the felony-firearm conviction.
Defendantappealsasof right. For thereasonsexplainedin this opinion,weaffirm defendants
convictions but remandfor Crosby proceedingsin accordancewith Peoplev Lockridge, 498
Mich 358; 870NW2d 502 (2015).

OnNovember2, 2013,at approximately4:30 a.m.,defendantshot andkilled 19-year-old
RenishaMcBride on the front porch of defendantshomein DearbornHeights. McBride had
beenin a car accidentbeforethe shooting,and it is uncertainhow or why she came to be at
defendantshome. She had marijuanain her systemand her blood alcohol level was .218.
Defendantadmittedthat he shot McBride, but heassertedat trial that he did so in self-defense
becausehe thoughtMcBride wastrying to breakinto his home. However,theevidenceshowed
that McBride wasnot armedat the time of the shooting,and shepossessedno burglary tools.
Thejury convicteddefendantof second-degreemurder,statutoryinvoluntarymanslaughter,and
felony-firearm. Thetrial court sentenceddefendantasnotedabove. Defendantnow appealsas
ofright.

UnitedStatesv Crosby,397 F3d103 (CA 2, 2005).
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I. JURY INSTRUCTIONS

Defendantfirst arguesthat the trial court erred when it deniedhis requestfor a jury
instructionbasedon MCL 780.951(1), whichwould haveaffordedhim thebenefitofarebuttable
presumptionthat he had an honestand reasonablebelief that imminent deathor greatbodily
harm would occur. Specifically, defendantmaintainsthis instruction was warrantedbecause
therewas evidenceto support the assertionthat McBride was in the processof breakingand
enteringatthetimeof theshooting.

We review de novo questionsof law, andwe review for an abuseof discretiona trial
courts determinationwhethera jury instructionapplies to the facts of the case. People v
Dupree,486 Mich 693, 702; 788 NW2d 399 (2010). A defendantin a criminal trial is entitled
to havea properly instructedjury considertheevidenceagainsthim or her. Peoplev Dobek,
274 Mich App 58, 82; 732 NW2d546 (2007). Whenadefendantrequestsajury instructionon
a theoryor defensethat is supportedby theevidence,the trial courtmust give the instruction.
People v Riddle, 467 Mich 116, 124; 649 NW2d 30 (2002). However, if an applicable
instructionwasnot given, the defendantbearsthe burdenof establishingthat the trial courts
failure to give the requestedinstruction resulted in a miscarriageof justice. Id. Thus,
[r]eversalfor failure to provideajury instructionis unwarrantedunlessit appearsthat it is more
probablethannot that the error was outcomedeterminative.Peoplev McKinney, 258 Mich
App 157, 163; 670 NW2d254(2003).

A successful claim of self-defenserequires a finding that the defendant acted
intentionally,but that thecircumstancesjustifiedhis actions.Dupree,486 Mich at707 (citation
andquotationmarksomitted). TheSelf-DefenseAct (SDA), MCL 780.971et seq.,codified the
circumstancesin which a personmayusedeadlyforce in self-defense. . . without having the
dutyto retreat.Dupree,486 Mich at708. MCL 780.972(1)(a)provides:

(1) An individual who hasnot or is not engagedin the commissionof a
crimeat thetime he or sheusesdeadlyforcemayusedeadlyforceagainstanother
individual anywherehe or shehasthe legal right to be with no duty to retreatif
eitherofthefollowing applies:

(a) Theindividual honestlyandreasonablybelievesthatthe useof deadly
force is necessaryto preventthe imminentdeathofor imminentgreatbodily harm
to himselfor herselfor to anotherindividual.

In this case,thetrial court instructedthejury on self-defense,including the groundsfor
self-defense,the prosecutorsburdenof proofregardingself-defense,the fact thatan individual
in his homehasno duty to retreat,andthe fact that a porch is consideredpart of a home. In
addition to the instructionsgiven, defendantargueson appealhe was also entitled to a jury
instructionbasedon MCL 780.951(1), whichprovidesa rebuttablepresumptionthat a defendant
who usesdeadlyforceactedwith an honestandreasonablebeliefthat imminent death . . . or
greatbodily harmto himself. . . will occurif both ofthefollowing apply:

(a) The individual againstwhom deadlyforce or force otherthandeadly
force is usedis in theprocessofbreakingand enteringa dwelling or business
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premisesor committinghome invasionor hasbrokenand entereda dwelling or
businesspremisesorcommittedhomeinvasionand is still presentin thedwelling
or businesspremises,or is unlawfully attemptingto removeanotherindividual
from adwelling,businesspremises,oroccupiedvehicleagainsthis or herwill.

(b) The individual using deadly force or force other than deadly force
honestly and reasonablybelieves that the individual is engagingin conduct
describedin subdivision(a). [Emphasisadded.]

Consideringtheplain languageof thestatute,thesetwo subsectionsdiffer in that subsection(a)
focuseson theconductofthepersonagainstwhom deadlyforce is used,whereassubsection(b)
focuseson thestateofmind ofthepersonusingdeadlyforce.

In light ofdefendantstestimonyabouthis feararisingfrom theextentof thebangingand
poundingnoiseheheardattwo differentdoorsofhis home,thefact that thebangingoccurredat
suchanearlyhourofthemorning,andthefactthattherehad beenothercriminal incidentsin the
neighborhoodthat summer,we agreethat therewas sufficientevidenceto supporta finding that
defendantmay have honestlyand reasonablybelievedthat a personwas in the processof
breakingandenteringhis home. SeeMCL 780.951(1)(b). However,thefactthat defendantmay
havereasonablyperceivedMcBride asattemptingto breakinto hishomedoesnot establishthat
shewasactuallytrying to do so. Cf. Peoplev Mills, 450 Mich 61, 83; 537 NW2d 909 (1995),
mod450Mich 1212(1995)(Peoplecanappearonewayto someoneelsewhenin actualitythere
is somethingelsecausingthem to actthe way they arebeingobserved.). In otherwords, the
principal disputein this caseconcernswhethertherewas evidenceto supporttheoccurrenceof
conductrequiredundersubsection(a).

Given the evidencepresentedat trial, we concludethat the trial court did not abuseits
discretionwhenit determinedthat the evidencedid not supportthe assertionthat McBride was
actuallyin theprocessofbreakingandenteringwhentheshootingoccurred.A breakingis any
useof force,howeverslight, to accesswhateverthe defendantis entering. Peoplev Heft, 299
Mich App 69, 76; 829 NW2d 266 (2012). TherewasevidencethatMcBride wasbangingon
defendantsfront and side doors, which would potentially constitute a use of force.
Nonetheless,the evidencedid not supporta finding that McBride wasattemptingto accessthe
houseso asto be consideredin the processof breakingandentering a dwelling. SeeMCL
750.115(1);Heft, 299 Mich App at 75-76. On theeveningin question,McBride wasextremely
intoxicatedandshecrashedher car. Appearingdisorientated,McBride wanderedaway from the
crashsiteandshesomehowmadeherway to defendantshome. McBride hadno burglartools
with herat defendantshouse,and therewasno damageto the locks, door handles,or doorsof
defendantshome. At best,the evidenceshowedthat McBride loudly poundedon defendants
doorsandthatthe screenin the outerfront doorhaddroppeddown. But, without more, loud
ineffectualbangingon a door doesnot supportthe claim that McBride was in the processof
breakingand entering. Moreover, at the point in time whendefendantactually fired the lethal
shot,McBride hadapparentlystoppedpoundingon the door. Defendanttestifiedthathewentto
the front door, even thoughhe had last heardbangingat the side door. Whenhe openedit,
McBride camearoundthe sideofthe homeanddefendantshotherbeforeshecouldexplainher
presence.On this record,the evidencedoesnot supportthe assertionthat McBride was in the
processof breakingor enteringwhenshewasshotby defendant. Consequently,thetrial court
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did notabuseits discretionby denyingdefendantsrequestfor a jury instructionbasedon MCL
780.95l(1).2

II. PROSECUTORIALMISCONDUCT

Defendantnext arguesthat severalallegedinstancesof misconductby the prosecutors
deniedhim a fair trial. A defendantmust contemporaneouslyobject and requesta curative
instruction to preservea claim of prosecutorialmisconductfor appellatereview. People v
Bennett,290 Mich App 465, 475; 802 NW2d 627 (2010). Defendantobjectedto theprosecutors
handling of the murder weapon during the prosecutorscross-examinationof defendant.
Accordingly, that issueis preserved. However,hedid not objectto the remaininginstancesof
allegedmisconductorhe did not objecton thesamebasisnow presentedon appeal. Therefore,
themajority ofdefendantsclaimsof misconductareunpreserved.Seeid.

Generally,issuesofprosecutorialmisconductare reviewedde novo to determinewhether
the defendantwas denied a fair and impartial trial. Id However, unpreservedclaims of
prosecutorialmisconductare reviewedfor plain error affecting substantialrights. People v
Gaines,306 Mich App 289, 308; 856 NW2d 222 (2014). Under this standard,[r]eversal is
warrantedonly whenplain error resultedin the convictionof anactually innocentdefendantor
seriouslyaffectedthe fairness,integrity,or public reputationofjudicial proceedings.Peoplev
Callon, 256 Mich App 312, 329; 662 NW2d 501 (2003). Further, we cannot find error
requiringreversalwherea curativeinstructioncouldhavealleviatedanyprejudicial effect. Id.
at 329-330.

[A]llegations of prosecutorialmisconductareconsideredon a case-by-casebasis, and
thereviewingcourtmustconsidertheprosecutorsremarksin context. Bennett,290Mich App
at 475. Theproprietyof a prosecutorsremarkswill dependon theparticularfactsof thecase,
meaningthata prosecutorscommentsmustbe readasawhole andevaluatedin light ofdefense
argumentsandthe relationshipthey bearto theevidenceadmittedat trial. Callon, 256 Mich
App at 330. Prosecutorsare typically affordedgreatlatitude regardingtheir argumentsand
conductat trial. Peoplev Unger,278 Mich App 210, 236; 749NW2d 272(2008).

Defendantfirst arguesthat one of theprosecutorscommittedmisconductwhensheheld
the murderweaponin an unsafemannersuchthat it waspointed in the direction of thejurors
duringhercross-examinationof defendant. Thegun in questionwasadmittedinto evidence,it
wasunloadedat the time ofthe incident,and, asnoted,prosecutorsare typically affordedgreat

2 We notebriefly that, evenif thetrial courtshouldhaveinstructedthejury on thepresumption

found in MCL 780.951(1), defendanthasnot shownthat it is moreprobablethannot that this
error affectedthe outcomeof the proceedings. McKinney,258 Mich App at l63~ Defendant
admittedthat he shotMcBride andhis only claim wasthat he did soin self-defense.However,
therewasscantevidenceofself-defensewhile, in contrast,thejury receiveddetailedinstructions
on defendantsself-defensetheory and the prosecutorpresentedample evidenceto disprove
defendantsclaim of self-defensebeyonda reasonabledoubt. On this record, thereis not a
reasonableprobabilitythatthe instructionatissuewould haveaffectedtheoutcome.
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latituderegardingtheirconductattrial. Id. Nonetheless,defendantarguesthattheprosecutions
grandstandingwith the weaponwasimproperanddeprivedhim ofa fair trial becauseat least
one of thejurors appearedstartledby the prosecutorshandlingof the gun. However, in the
courseof thetrial asa whole, we cannotseethat the incidentdepriveddefendantof a-fair and
impartial trial. The incidentwasbrief andisolated,therewas no apparentintendedpurposeto
scareanyone,andthe trial court orderedthe attorneysnot to point the gun at thejurors during
closing arguments.Moreover,defensecounselin factusedthe incidentto defendantsadvantage
by reminding the jury of the prosecutorsactions,and the jurys reaction, during closing
argument,in the contextof emphasizinghis positionthat defendanthad broughtthegun to the
doorwith him in orderto frightentheintruderawaybecausetheweaponwasscary. Underthe
circumstances,this isolatedincidentdid not denydefendanta fair trial. Cf. Peoplev Bosca,310
Mich App 1, 35; 871 NW2d 307 (2015) (finding that the prosecutorsdemonstrationwith a
circularsawusedto threatenthevictims did notdeprivethedefendantofafair trial).

Defendantalso arguesthat the prosecutormisstatedthe law during closing argument
whencommentingon the necessarymens rea to supportconvictions for the different charged
offenses.A prosecutorsclearmisstatementofthe law that remainsuncorrectedmaydeprivea
defendantof a fair trial. Peoplev Grayer, 252 Mich App 349, 357; 651 NW2d 818 (2002).
However,if thejury is correctlyinstructedon the law, an erroneouslegal argumentmadeby the
prosecutorcanpotentially be cured. Id In the instant case,defendantwas chargedwith
second-degreemurder, common-lawmanslaughteras a lesserincluded offense,and statutory
manslaughterunder MCL 750.329. When discussingthe chargedcrimes during closing
argument,the prosecutorincorrectly commentedthat, bad the dischargeof the weaponbeen
accidental,defendantwould still be guilty of second-degreemurder. This was not a correct
statementofthe law becausethemalicenecessaryto supportsecond-degreemurderis defined
astheintentto kill, the intent to causegreatbodily harm,orthe intentto do anactin wantonand
wilful disregardofthe likelihood that thenaturaltendencyof suchbehavioris to causedeathor
greatbodily harm. Peoplev Goecke,457 Mich 442, 464; 579 NW2d 868 (1998). Contraryto
the prosecutorsframing of the issue, anact doneaccidentally,or evenwith grossnegligence,
would not constitutemalice. See id. at 466-467;Peoplev Holtschlag, 471 Mich 1, 21; 684
NW2d730 (2004);CJI2d7.1.

However,any error in the prosecutionsexplanationof the law in this regarddid not
deprive defendantof a fair trial becausethe trial court properly instructedthe jury on the
elementsof second-degreemurderandthelesserincludedoffenseofcommon-lawmanslaughter
and, in particular,the specificmensreanecessaryto supporta second-degreemurderconviction
asopposedto the lesseroffenseofcommon-lawinvoluntarymanslaughter.Thejury was further
instructedthat if therewasa conflict betweenthe trial courtsexplanationof the law andthat
offered by the attorneys,the jury must follow the trial courts instructions. Under these
circumstances,any misstatementof the law by the prosecutordid not affect defendants
substantialrights. SeeGrayer,252 Mich Appat 357.

Defendantnextarguesthattheprosecutormisstatedthelaw whendiscussingtheelements
of statutoryinvoluntarymanslaughterby failing to acknowledgethat self-defensecould beused
asa defenseto this chargeand suggestingthat therewasno disputethat the elementsof this
offensehadbeenshown. Ourreviewof therecordrevealsthattheprosecutormerelyarguedthat
theelementsofthe offensehadbeenestablished,andweseenothingimproperin this argument.
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Moreover, while the prosecutordid not discussself-defensein relationto this charge,thetrial
court instructedthejury on self-defenseand defensecounselarguedfor theapplicability ofthis
defense.Defendanthasnot shownplain error andhe is notentitled to reliefon this basis.

Defendantalso assertsthat, with respectto self-defense,theprosecutormisstatedthe law
whensheassertedthat defendanthadotheroptionssuchaskeepingthedoorshutand going to a
different part of [his] houseratherthan engagingwith McBride. Troublingly, the prosecutor
assertedthatgoing to a differentpartof thehousecouldnot becharacterizedasretreating.To
theextenttheprosecutorsuggestedthat defendanthadanobligationto retreatto anotherareaof
his home,this was improperbecauseapersondoesnot havea duty to retreatin his or herown
home. Peoplev Richardson,490 Mich 115, 121; 803 NW2d 302 (2011). However, this
potentially misleading remark does not entitle defendant to relief becauseelsewherethe
prosecutorexpresslyacknowledgedthat thereis no duty to retreatin a personsown home,the
trial court instructedthejury that apersondoesnothaveaduty to retreatwhile in his orherown
home,and thejury was informedthat a porchis consideredpart of a home. Given the proper
instructionby the trial court, any misstatementby the prosecutordid not affect defendants
substantialrights. SeeGrayer, 252Mich App at357.

Next, defendantargues that the prosecutorimproperly vouchedfor defendantsguilt
whenshestatedthat shehad seenmore homicidecasesthan [she] care[d] to recall, that this
caseis no differentthana typical murdercase,that defendantwasno different thanatypical
murder defendant,and that [m]urder defendantstry to deflect, try to lief,] [t]ry to get
themselvesout of trouble. In a relatedargument,defendantalso arguesthat the following
statementsby theprosecutorduringclosingargumentwereimproper:

Becauseourjob, ladiesandgentlemen,is to seethatjusticeis served. Our
job is to prosecutethe guilty. And yourjob is to makethat determination.You
decidewhetherornot wevedoneourjob properly. Thatsyourdecision.

You haveto tell us whetheror not weve metourburden. We dont run
awayfrom ourburden. Its our burden. Thatswhatourconstitutionsays. We
dont takeit lightly that we would chargea homeowner. We dont take that
lightly.

Theresplenty of homeownersthathaventbeencharged.We look at the
law. Weareguidedby whatthe law requires. And thelaw in this caserequired.a
chargeofmurderin theseconddegree.And theintentionallyaiming thatgun.

You guys get to make the final call. Theresno self-defensehere.
Wheresthefear? Wheresthefear?

It is improper for a prosecutorto usethe prestigeof the prosecutorsoffice to inject
personalopinionor for theprosecutorto askthejury to suspendits powerofjudgementin favor
of the wisdom or beliefof theprosecutorsoffice. Peoplev Bahoda,448 Mich 261, 86; 531
NW2d659 (1995). In this case,viewedin isolation,someofthe prosecutorsremarkscouldbe
understoodasan invitation for the jury to suspendits own critical analysisof theevidenceand
acceptthe prosecutorsassurancesof the defendantsguilt. Viewed in context,however, the
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remarksconstitutedan argument,albeit unarthilly presented,that the prosecutionhad met its
burdenin overcomingdefendantsself-defenseclaim. The prosecutorrepeatedlystatedthat it
wasup to thejury to decidewhethertheprosecutionhadmet its burdenofproving defendant
guilty. Moreover, any improper prejudicial effect could have beencured by an appropriate
instruction,uponrequest. Accordingly,therewasno outcome-determinativeplain error. Unger,
278 Mich Appat 235.

Defendantnext arguesthata prosecutorimproperlydenigrateddefensecounselwhenshe
discussedthefact thatdefendanthadchangedhis initial claimthat theshootingwasaccidentalto
a claim that he actedin self-defense. A prosecutormay not personallyattackdefensecounsel.
Peoplev McLaughlin,258Mich App 635, 646; 672NW2d 860 (2003). Likewise,theprosecutor
maynotpersonallyattackthedefendantwith intemperateandprejudicial remarks,andmaynot
suggestthat adefendantordefensecounselis trying to manipulateormisleadthejury. Peoplev
Light, 480 Mich 1198; 748 NW2d 518 (2008);Bahoda,448 Mich at 283; Peoplev Watson,245
Mich App 572, 592; 629 NW2d 411(2001). Viewed asa whole, the thrustof the prosecutors
argumentwasto properly suggestthat defendantshouldnot bebelievedwhenhestatedthat he
wasin fearwhenhe shot McBride becausehehadearlier implied to thepolice that theshooting
wasaccidental. But in doing so, theprosecutorimproperlyaccuseddefensecounselofhaving
coacheddefendantto changehis story to oneof self-defense.This typeof attackon defense
counsel was wholly inappropriate. See Light, 480 Mich at 1198. However, becausean
appropriatejury instructioncould havecured any perceivedprejudice,reversalis not required.
Unger,278 Mich Appat 235.

Defendantalso arguesthat theprosecutorimproperly appealedto thejurors sympathy
for McBride andmischaracterizedthe defensecounselsself-defenseargumentasan attackon
thevictims character. Appealsto thejury to sympathizewith the victim constituteimproper
argument. Watson,245 Mich App at 591. However,anotherwiseimproperremarkmaynot
requirereversalwhenoffered in responseto an issueraisedby defensecounsel. Dobek, 274
Mich App at 64. Such is the case here. That is, the prosecutorsrebuttal argumentwas
responsiveto defensecounselsearlierargumentthat focusedon the victims actions. Defense
counselarguedthat McBride wasin theprocessofchangingbecauseshewascomingdown
from her intoxication, and claimedthat alcohol is what causedall of this. The prosecutors
rebuttal argument,essentiallythat 19-year-oldMcBride did not deserveto die simply because
she was drunk and high, was responsiveto defensecounselsargument. Moreover, any
prejudicial effect could have beencured with a jury instruction upon request,meaningthat
defendanthasnot shownplain error. Unger,278 Mich Appat 235.

For thesereasons,defendantis not entitled to reversalon the basis of this issue. The
prosecutorsconductdid not denydefendantafair trial.

III. DOUBLEJEOPARDY

Defendantnext arguesthat his convictionsfor both statutoryinvoluntary manslaughter
and second-degreemurder, arising from the deathof one victim, violate the doublejeopardy
prohibitionagainstmultiple punishmentsfor the sameoffense. In particular,defendantargues
that doublejeopardyprinciplesshould preventconvictionsfor both second-degreemurderand
statutorymanslaughterunderMCL 750.329becausethe crimescontaincontradictoryelements
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insofar asmurderrequiresmalicewhile MCL 750.329(1)specifiesthat statutorymanslaughter
mustbe committedwithoutmalice.

We review this questionof constitutionallaw de novo. People v Nutt, 469 Mich 565,
573; 677 NW2d 1 (2004). TheDoubleJeopardyClauseof the Fifth Amendmentprovidesthat
no personshallbe subjectfor thesameoffenceto betwice put in jeopardyof life or limb. . . .

US Const V. In Peoplev Miller, 498 Mich 13, 17-19; 869 NW2d 204 (2015),our Supreme
Court recently provided a comprehensiveoverview of the constitutional double jeopardy
protections,and, in particular,the analysisto usewhen determiningwhetherdual convictions
violatethe multiple punishmentsstrandof doublejeopardy:

Themultiple punishmentsstrandofdoublejeopardyis designedto ensure
thatcourtsconfinetheirsentencesto thelimits establishedby theLegislatureand
thereforeactsas a restrainton the prosecutorand the Courts. The multiple
punishmentsstrandis not violated [w]here a legislaturespecifically authorizes
cumulative punishmentunder two statutes. . . . Conversely, where the
Legislatureexpressesaclearintentionin theplain languageofastatuteto prohibit
multiple punishments,it will be aviolationofthemultiple punishmentsstrandfor
atrial court to cumulativelypunisha defendantfor bothoffensesin a single trial.
Thus, the questionof what punishmentsareconstitutionallypermissibleis not
differentfrom the questionof what punishmentsthe LegislativeBranchintended
to be imposed.

The Legislature,however,doesnot alwaysclearly indicateits intentwith
regardto the permissibility of multiple punishments. When legislative intent is
not clear, Michigan courtsapply the abstractlegal elementstestarticulatedin
[Peoplev Ream,481 Mich 223; 750NW2d 536 (2008),] to ascertainwhetherthe
Legislatureintendedto classif~two offensesas the sameoffense for double
jeopardypurposes.This test focuseson the statutoryelementsof the offenseto
determinewhethertheLegislatureintendedfor multiple punishments.Underthe
abstractlegalelementstest, it is not a violation of doublejeopardyto convict a
defendantof multiple offensesif eachof the offensesfor which defendantwas
convictedhasanelementthattheotherdoesnot. . . . Thismeansthat, underthe
Ream test, two offenseswill only be consideredthe sameoffensewhere it is
impossible to commit the greater offense without also committing the lesser
offense.

In sum, whenconsideringwhethertwo offensesarethe sameoffensein
the contextofthe multiple punishmentsstrandof doublejeopardy,we mustfirst
determinewhetherthe statutorylanguageevincesa legislative intentwith regard
to the permissibility of multiple punishments. If the legislative intent is clear,
courtsarerequiredto abideby this intent. If, however,the legislativeintent is not
clear, courtsmustthenapply the abstractlegal elementstestarticulatedin Ream
to discernlegislativeintent. [Footnotesomitted.]

Consequently,to determinewhetherthereis a doublejeopardyviolation in this case,we
first considerwhether the statutory languageevinces a clear intent with respect to the
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permissibility of multiple punishments. Id. In particular,the two statutesat issueare MCL
750.317 andMCL 750.329(1).Second-degreemurderis codifiedat MCL 750.317, which states:

All other kinds of murder shall be murderof the seconddegree,and shall be
punishedby imprisonmentin thestateprisonfor life, orany termof years,in the
discretionofthecourttrying thesame.

In comparison,statutoryinvoluntarymurderis set forth in MCL 750.329(1),whichprovides:

A personwho wounds,maims,or injuresanotherpersonby discharginga
firearm thatis pointedor aimedintentionallybut withoutmaliceat anotherperson
is guilty ofmanslaughterif thewounds,maiming,or injuries resultin death.

Neitherstatuteincludeslanguagethat plainly indicateswhetheror not the Legislature
intendedto authorizemultiple punishments.Cf. Miller, 498 Mich at 22-23. In Miller, the Court
found thattheexpressauthorizationofmultiple convictionsin one sectionof the OWl statutein
contextofa multi-sectionstatutewhereothersectionsweresilentasto multiple convictionswas,
in fact, clear evidenceof an intent to exclude multiple convictions for violations of other
sectionsof the sameact. Id. at 24-25. No suchargumentis offered in this case. Instead,
defendantargues on appeal that the legislative intent to prohibit multiple punishmentsis
expressedin the inconsistencybetweensecond-degreemurderandMCL 750.329(1),insofar as
second-degreemurder requiresa finding of malice while MCL 750.319(1) involves .a crime
committedwithout malice. SeePeoplev Smith,478 Mich 64, 70; 731 NW2d 411(2007).
Defendantcitesno authorityfor thisproposition,norarewe awareofany. To the contrary,when
anoffenserequirescriminal intent, thenecessarymensrea is simply anelementof the offense.
See,generally,Peoplev Kowalski,489 Mich 488, 499 n 12; 803 NW2d 200 (2011). And, when
comparingelementsundertheabstractlegal elementstest,if offensescontaindiffering elements,
convictionunderbothdoesnot constitutea doublejeopardyviolation.3 SeePeoplev Strawther,
480 Mich 900; 739NW2d 82 (2007);Peoplev Werner,254 Mich App 528, 535-536;659 NW2d
688 (2002). In short, the abstractlegal elementstest appliesin this caseand, given that the
offensesat issueobviouslyinvolve differentelements,therewasno doublejeopardyviolation.
SeeSmith,478 Mich at 70 (detailingdiffering elementsof second-degreemurderand statutory
manslaughter);Strawther,480 Mich at900.

IV. SENTENCING

~ Indeed,while defendantframeshis argumentas oneinvolving doublejeopardyprinciples,in
actualityhis complaintis that thejury reachedinconsistentverdictsinsofarasit convictedhimof
bothsecond-degreemurderrequiringmaliceandstatutoryinvoluntarymanslaughterunderMCL
750.329(1),which must be committedwithout malice. As noted, this claim of inconsistency
doesnot amountto a doublejeopardyviolation. SeegenerallyPeoplev Wilson, 496 Mich 91,
102; 852 NW2d 134 (2014). Moreover, inconsistentverdictswithin a single jury trial are
permissible and do not require reversal.Peoplev Putman,309 Mich App 240; 870 NW2d593
(2015). Juries are not held to any rules of logic nor are they requiredto explaintheirdecisions.
Peoplev Vaughn,409 Mich 463, 466; 295 NW2d354 (1980).
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Defendant lastly argues that he is entitled to resentencingbecausethe trial court
sentencedhim at the low end of the sentencingguidelinesrange,basedon its erroneousbelief
that it wasboundto sentencehimwithin theguidelinesrangeabsenta substantialandcompelling
reasonfor adeparture. In keepingwith this Courtsdecisionin Peoplev Terrell, Mich App
_; — NW2d— (2015)(DocketNo. 321573),weremandfor Crosbyproceedingsin accordance
with theproceduressetforth in Lockridge.

In Lockridge,498 Mich at 364, our SupremeCourtheldthat the rule from Apprendiv
NewJersey,530 US 466; 120 S Ct 2348; 147 L Ed 2d 435 (2000),asextendedby Alleynev
United States,570 US _; 133 5 Ct 2151; 186 L Ed 2d 314 (2013),appliesto Michigans
sentencingguidelines and renders them constitutionally deficient the extent to which the
guidelinesrequirejudicial fact-findingbeyondthe facts admittedby thedefendantor foundby
thejury to scoreoffensevariablesthat mandatorilyincreasethefloor oftheguidelinesminimum
sentencerange. . . . To remedytheconstitutionalviolation, the CourtseveredMCL 769.34(2)
to the extentthat it is mandatoryandheldthat sentencingcourtswill hereafternot be bound
by the applicablesentencingguidelinesrange[.] Lockridge,498 Mich at 391-392. The Court
also struck down MCL 769.34(3),which required a substantialand compelling reasonto
departfrom theguidelinesrange,andheldthat acourtmayexerciseits discretionto departfrom
the guidelinesrangewithout articulating substantialand compelling reasons. Id. Following
Lockridge,a departuresentenceneedonly be reasonable.SeePeoplev Steanhouse, Mich
App ; — NW2d— (2015)(DocketNo. 318329),slip op at21-24.

With respectto a defendantsentitlement to relief on appeal,in Lockridge, the Court
specified that unpreservedclaims of error involving judicial fact-findingwere subjectto plain
error analysisand that plain error cannot be establishedwhen (1) facts admitted by the
defendantand (2) factsfoundby thejury were sufficient to assesstheminimumnumberof OV
pointsnecessaryfor thedefendantsscoreto fall in thecell ofthesentencinggrid underwhichhe
or shewassentenced.Lockridge,498 Mich at 394-395. Conversely,a defendantwill have
made a thresholdshowing of error if there is no upward departureinvolved and the facts
admittedby a defendantor found by thejury verdict were insufficientto assessthe minimum
numberof OV pointsnecessaryfor thedefendantsscoreto fall in thecell ofthesentencinggrid
under which he or shewas sentence. Id at 395. A defendantwho makesthis threshold
showingofpotentialplain error is entitledto a Crosbyremandfor further inquiry. Id.

Following Lockridge,this Court hasaddressedpreservedclaims of sentencingerror and
determinedthat a Crosbyremandis appropriate,evenin the absenceof evidencethat judicial
fact-findingincreasedtheminimumsentence,if the trial courtsuseof thesentencingguidelines
wasmandatoryatthetimeofsentencing.Mostnotably, in Terrell, thisCourt explained:

In [Peoplev Stokes,— Mich App _; — NW2d — (2015)]this Court concluded
that where judicially-found facts increasedthe minimum sentenceguidelines
range,the properremedywasto remandfor the Crosbyprocedureto be followed
to determinewhetherthe error washarmless. In this case,however,anyjudicial
fact-finding did not increase the minimum sentenceguidelines becausethe
scoring was supportedby thejury verdict. Nonetheless,we adoptthe remedy
crafted in Stokesasthe appropriateremedyhere,becauseregardlessof the fact
that judicial fact-finding did not increase defendantsminimum sentence
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guidelinesrange,the trial courtscompulsoryuseof theguidelineswaserroneous
in light of Lockridge. Here, the trial court was not obligated to sentence
defendant within the minimum sentenceguidelines range and, instead, was
permittedto departfrom the guidelinesrangewithout articulatinga substantial
and compelling reason,so long as the resulting sentencewas itself reasonable.
Therefore,we concludethat a remandfor the Crosbyprocedureis necessaryto
determinewhetherthe error resulting from the compulsoryuseof the guidelines
washarmless.[Terrell, slip op at 9 (footnotesomitted).]

In this case,the sentencingguidelinesasscoredresultedin a recommendedminimum
sentencerangeof 180 to 300 monthsor life. Thetrial court imposeda sentenceatthe lowestend
of that range. In doing so, the court commentedthat it cannotgo below the guidelines.
Defendantdid not objectat sentencing,andhedoesnot argueon appealthatjudicial fact-finding
alteredthe minimumguidelinerangeasrequiredto establishplain errorunderLockridge. But,
defendantdid movethis Court for a remandfor resentencingunderLockridge. UnderTerrell,
this was sufficient to preservehis Lockridge challenge. See Terrell, slip op at 8 & n 38.
Moreover,as in Terrell, defendantwas sentencedbeforethe SupremeCourtdecidedLockridge,
which significantly alteredthemannerin whichatrial court is to considerandapply thestatutory
sentencingguidelines. Consequently,becausethe trial courts compulsoryadherenceto the
guidelinesrangewas erroneous,in keepingwith Terrell, we remandfor Crosbyproceedings.
Defendanthasthe optionof avoiding resentencingby promptly notifying the trial court of that
decision.Lockridge,498 Mich at 398. If notification is not receivedin a timelymanner,thetrial
courtshouldcontinuewith theCrosbyproceedingsasdescribedin Lockridge.

Affirmed and remandedfor furtherproceedingsconsistentwith this opinion. We do not
retainjurisdiction.

Is! CynthiaDianeStephens
/s! JoelP.Hoekstra
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STATE OF MICHIGAN -

COURT OF APPEALS

PEOPLEOF THE STATE OF MICHIGAN, UNPUBLISHED
April 5, 2016

Plaintiff-Appellee,

v No. 324018
Wayne Circuit Court

THEODOREPAUL WAFER, LC No. 14-000152-FC

Defendant-Appellant.

Before: STEPHENS,P.J.,andHOEKSTRA and SERVITTO,JJ.

SERvIrro,J. (dissentingin part andconcurringin part).

I respectfully dissentfrom themajoritysconclusionthatdefendantsconvictionsfor both
statutory involuntary manslaughterand second-degreemurder,arising from the death of one
victim, do not violatethedoublejeopardyprohibitionagainstmultiple punishmentsfor the same
offense. In all otherrespects,I concurwith themajority.

The majority sets forth the correctanalysisto use in order to determinewhetherdual
convictions violate the multiple punishmentsprohibition of doublejeopardy. As statedin
Peoplev Miller, 498 Mich 13, 18; 869 NW2d 204 (2015),the multiple punishmentsstrandof
doublejeopardyis not violated if the Legislaturespecificallyauthorizescumulativepunishment
undertwo statutes.And,wheretheLegislatureexpressesa clearintentionin a statuteto prohibit
multiple punishments,it will be a violation of themultiple punishmentsstrandfor a trial court
to cumulativelypunish adefendantfor bothoffensesin asingletrial. Id. Thus:

whenconsideringwhethertwo offensesarethe sameoffensein the contextof
the multiple punishmentsstrand of doublejeopardy,we must first determine
whetherthe statutory languageevincesa legislative intent with regard to the
permissibilityofmultiple punishments.If the legislative intentis clear,courtsare
requiredto abideby this intent. If, however, the legislative intent is not clear,
courtsmust thenapply the abstractlegal elementstest articulatedin [Peoplev]
Ream[, 481 Mich 223; 750 NW2d 536 (2008)] to discern legislative intent.
[Miller, 498 Mich at 19].

I disagree,however,with the majoritys conclusionthat neither the statutegoverningsecond
degreemurder, MCL 750.317, nor the statute governing involuntary manslaughter,MCL
750.329(1),plainly evincea legislativeintentwith respectto multiple punishments.Becauseof
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my disagreement,I would further find that the test articulatedin Ream,supra, neednot be
utilized.

MCL 750.317 states,simply, that [a]ll other kinds of murdershall be murderof the
seconddegree,andshallbe punishedby imprisonmentin thestateprisonfor life, or any termof
years,in the discretionof the court trying the same. While this statuteitself doesnot define
what, exactly,constitutesseconddegreemurder,or articulatethespecific elementsnecessaryto
convict a defendantof thecrime, it is long familiar that seconddegreemurderfinds its genesisin
thecommonlaw. See,Peoplev King, 58 Mich App 390,401; 228 ~TW2d391 (1975). Indeed,at
commonlaw, murder embracedall unlawful killing donewith maliceaforethought. Peoplev
Scott,6 Mich 287, 292 (1859). As explainedin Scott,

Murderunderourstatuteembraceseveryoffensewhich would havebeenmurder
at common law, and it embracesno other crime. But murder is not always
attendedwith the samedegreeof wicked design,or, to speakmore accurately,
with thesamedegreeofmalice. .

The statute,recognizingtheproprietyof continuingto embracewithin the same
classall casesofmaliciouskilling, has,nevertheless,divided theseoffensesinto
different gradesfor the purposesof punishment,visiting thosewhich manifest
deepmalignitywith theheaviestpenaltiesknownto our law, andpunishingall the
rest accordingto a sliding scale,reaching,in the discretionofthe court, from a
very moderateimprisonmentto nearlythe samedegreeof severityprescribedfor
thoseconvictedof murderin the first degree. Eachgradeof murderembraces
somecaseswherethereis a directintentto takelife, andeachgradealsoembraces
offenseswherethedirectintent wasto commitsomeothercrime. .

we hold murderin the first degreeto be that which is willful, deliberate,and
premeditated,and all othermurdersto be murderin theseconddegree.

[Scott,6 Mich at292-294]

Thus, it is hardly a newprinciple that bothat commonlaw and today,one of the elementsof
seconddegree,or common-law,murderis malice. People v Goecke,457 Mich 442, 463; 579
NW2d 868 (1998). The malicenecessaryto supportsecond-degreemurderis definedasthe
intent to kill, the intentto causegreatbodily harm,or the intentto do anactin wantonand wilful
disregardof the likelihood that thenatural tendencyof suchbehavioris to causedeathor great
bodilyharm. Id. at466.

The manslaughterstatute, MCL 750.329(1),provides that [a] personwho wounds,
maims,or injuresanotherpersonby discharginga firearm thatis pointedor aimedintentionally
but without malice at anotherpersonis guilty of manslaughterif the wounds, maiming, or
injuries result in death. The clear languagein MCL 750.329(1)clearly and specifically
excludesa mens rea of malice. And, the common-lawdefinition of manslaughteris the
unintentionalkilling of anothercommittedwith a lessermensrea [thanthe malicerequiredfor
murder] of grossnegligenceor an intent to injure[.] Peoplev McMullan, 284 Mich App 149,
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152; 771 NW2d 810 (2009) (internal quotationsand citation omitted), affd 488 Mich 922
(2010).

There would have beenno needto add the limitation but without malice in the
manslaughterstatutehadtheLegislatureintendedto authorizedualpunishmentsfor bothsecond
degreemurderandmanslaughterunderthesecircumstances.Rather,theLegislaturewouldhave
simply remainedsilent on the mensrea element. The fact that it did not do so supportsa
conclusionthat the Legislatureexpresseda clear intent in the manslaughterstatuteto prohibit
multiple punishmentsfor manslaughterandmurder. SeeMiller, 498 Mich at 18. And, wemust
presumethattheLegislatureknowsoftheexistenceofthecommonlaw whenit acts.Peoplev
Moreno,491 Mich 38, 46; 814 NW2d 624 (2012). Thus, in enactingthe manslaughterstatute,
the Legislaturewaswell awarethat seconddegreemurder,at commonlaw andcontinuingtoday,
required a malice element and expressly and purposely excluded this element from the
manslaughterstatuteasadistinguishingfeature.

Given the Legislaturesawarenessof the requisiteelementof malicefor seconddegree
murderand its expressexclusionof a maliceelementin the manslaughterstatute,I would find
thattheLegislatureexpresseda clearintent in MCL 750.329(1)to prohibitmultiple punishments
for thesetwo crimes. Defendantsconvictions of and punishmentsfor both seconddegree
murderand manslaughterin the deathof one personthus violated the multiple punishments
strand of doublejeopardy. Miller, 498 Mich at 18. I would therefore vacatedefendants
manslaughterconvictionon doublejeopardygroundsand,on remand,directthetrial to consider
(in additionto the Lockridge sentencingissue)what effect, if any, vacatingthe manslaughter
convictionhason defendantsappropriatesentence.

!s! DeborahA. Servitto

Peoplev Lockridge,498 Mich 358; 870NW2d 502(2015).
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